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1. Introduction

Lawyers perform activities that are essential in a State governed by the
rule of law: They enable individuals to better understand their rights and en-
force them more efficiently. In other words, in a State governed by the rule
of law, lawyers guarantee the effectiveness of the principle of access to the
law and to justice. The importance of the role played by lawyers has prompted
the EU and the Member States to characterize as a fundamental right the right
to be represented and defended by a legal adviser and receive advice from

him/het.

* Avvocato (Italy), former référendaire at the Court of Justice (1997-2001); member and
former Chair (2016-2022) of the Permanent Delegation to the Court of Justice and the
General Court and the EFT'A Court (PDLux) of the Council of Bars and Law Societies of
Europe (CCBE). The author gratefully acknowledges the invaluable assistance of his
colleague Alberto Galasso.

I «Bveryone shall have the possibility of being advised, defended and represented.
Legal aid shall be made available to those who lack sufficient resources in so far as such aid
is necessary to ensure effective access to justice»: Charter of Fundamental Rights of the
European Union, Article 47. Indeed, most democratic societies have deemed it essential to
establish legal aid systems that allow everyone, regardless of their income and the serious-
ness of the charges against them, to benefit from the assistance of a lawyer: see, e.g., Opin-
ion of Advocate General Léger, 10 July 2001, Case C-309/99, Wouters, points 173-175.
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As legal advisers, lawyers help clients organise their activities in compli-
ance with the law. They also defend clients’ rights against other individuals
and public authorities. Additionally, they may advise clients on whether to
bring proceedings before the courts.

As part of their assistance and representation activities, lawyers must en-
sure that individuals are adequately and effectively defended. By virtue of
their qualifications, they must be familiar with the rules that enable them to
present their client’s point of view to its advantage before the courts. In this
context, the European Court of Human Rights has recognized that «the spe-
cial status of lawyers gives them a central position in the administration of
justice as intermediaries between the public and the courts. Such a position
explains the usual restrictions on the conduct of members of the Bar. [...]
[Moreover, rlegard being had to the key role of lawyers in this field, it is legit-
imate to expect them to contribute to the proper administration of justice,
and thus to maintain public confidence therein»”. The Court of Justice, too,
has described lawyers as auxiliaries de la justice’ and collaborators of justice®.

An in-depth discussion of the role of lawyers before the Court should
ideally cover, in a historical and social science perspective, also the contribu-
tion that activist “FEuro lawyers™ have been giving to the process of European
legal integration since the start of the Court’s activities, including through
“strategic litigation””. Unfortunately, the size and scope limitations of this

2EBut. Court HR, 20 May 1998, Sdhapfer v Switzerland, Reports of Judgments and Deci-
sions 1998-111, p. 1042, para 29.

3 «Persons whose functions are to assist the administration of justice»: Court of Jus-
tice, 3 December 1974, Case 33/74, Binsbergen, para 14.

4 Referring to the requirement as to the position and status as an independent lawyer
as being «based on a conception of the lawyer’s role as collaborating in the administration
of justice by the courts and as being required to provide, in full independence, and in the
overriding interests of that cause, such legal assistance as the client needs»: Court of Justice,
18 May 1982, Case 155/79, AM & S v Commmission, para 24. The application of professional
rules to lawyers, in particular those relating to organization, qualifications, professional eth-
ics, supervision and liability, ensures that the ultimate consumers of legal services and the
sound administration of justice are provided with the necessary guarantees in relation to
integtity and expetience: see Coutt of Justice, 12 December 1996, Case C-3/95, Reisebiiro
Broede, para 38.

5 Le., «alegal action initiated to achieve broader social, political, or economic ends»: P.
CEBULAK, M. MORVILLO, S. SALOMON, Strategic Litigation in EU Law: Who does it Empower?,
in German Law Journal, 2024, p. 800 ff., at 800. For instance, «both judicial building blocks
of EU law — the Van Gend & Loos and Costa v ENEL judgements, decided on 5 Februaty
1963 and 15 July 1964, respectively — originated from minor disputes whose resolution went
beyond the individual case. By creating the conditions for private individuals as well as
companies to litigate to enforce their EU rights even against the resistance of their govern-
ments, these protoforms of ‘strategic litigation” not only made their initiators ‘EU law he-
roes’, but also paved the way for legal mobilization to occur in EU legal order in the first
place. As former CJEU judge Mancini wrote extra judicially, the effect generated by those
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Chapter make even a summary reference to this matter impracticable’. Ac-
cordingly, in the following sections /e zétzer de ['avocat devant la Cour de justice is
analyzed only from the standpoint of procedure, by setting forth, putting in
context and interpreting the rules applicable to the representation of the
parties before the Court in direct actions and in preliminary reference pro-
ceedings’.

2. Representation
2.1. The functions of representation and assistance

The EU Courts differ from many national jurisdictions in their ap-
proach to representation. Not all persons appearing on behalf of a party
have the same qualifications, nor can they all formally “represent” the
party in the same capacity. EU procedural law formalizes roles and situa-

seminal judgements has been ‘to take Community law of the hands of the politicians and
bureaucrats and to give it to the people’ and ‘to enable ordinary men and women to savor
the fruits of integration» A.ALEMANNO, Beyond EU Law Heroes: Unleashing Strategic Litigation
as a Form of Participation in the Union’s Democratic Life, in German Law Journal, 2024, p. 822 ff.,
at 822.

6 Interested readers are referred to the fundamental work of T. PAVONE, The Ghost-
writers: Lawyers and the Politics bebind the Judicial Construction of Eurgpe, Cambridge, 2022: «Under
the sheepskin of rights-conscious litigants and activist courts, these World War II survivors
pioneered a remarkable repertoire of strategic litigation. They sought clients willing to break
national laws conflicting with EU law, lobbied judges about the duty and benefits of up-
holding EU rules, and propelled them to submit cases to the ECJ by ghostwriting their
referrals. Beneath the radar, Europe has to a large extent been built by lawyers who culti-
vated a transnational legal consciousness and converted state judiciaries into transmission
belts linking civil society with supranational institutions» (7., pp. 4 and 5). See also Strategic
Litigation in EU Law, Special Issue of the German Law Journal, August 2024.

7'The various texts governing the procedure before the Court of Justice and the Gen-
eral Court are accessible online, respectively, at https://cutia.europa.eu/jcms/jecms/Jo2_70
31/en/ and at https://cutia.curopa.cu/jcms/jcms/Jo2_7040/en/. Interested readers are
referred also to the practical guidance papers, addressed principally to lawyers appeatring
less frequently before the EU/EFTA Courts, published and updated petiodically by PDLux
(see https://www.ccbe.eu/documents/publications/#c743). PDLux acts, within the
framework of the CCBE, as a link between Europe’s legal profession and the EU and
EFTA Courts, advocating for the common interests of the more than one million Euro-
pean lawyers and offering its contribution on a continuous basis to the debates on the
proper functioning and consistency of their litigations systems. It provides input and makes
representations on matters of court procedure, including in the course of annual meetings
with the Courts’ representatives. The CCBE, together with the European Judicial Training
Network, the European Commission and the Court of Justice, also participated in 2024 in
the production of six educational videos on the composition and procedures of the Court
(accessible online at https://academy.europa.cu/courses/ cjeu-training-videos).
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tions which, although common in practice, are not always formally recog-
nized as such in other legal systems. However, no detailed guidance is pro-
vided, resulting in the scope of the concepts of representation and assis-
tance not being clear-cut. The attempts made in the literature to recon-
struct the main elements of these concepts have generally been based on
the analysis of certain legal systems in which a similar distinction exists®.
Under Article 19 of the Statute of the Court, different representation
requirements apply to different parties’. Member States and Union insti-
tutions — as well as EEA Contracting Parties and the EFTA Surveillance
Authority — must be represented by an agent appointed for each case. This
agent may be assisted by an adviser or lawyer. Other parties must be rep-
resented by a lawyer authorised to practice before a court of a Member
State or another EEA State. Only three exceptions apply to this rule: first,
in preliminary reference proceedings, the Court «shall take account of the
rules of procedure in force before the court or tribunal which made the
reference»'’. Accordingly, the representation of the parties even by pet-
sons other than those provided in Article 19 of the Statute of the Court is
admitted in such a scenario. Secondly, in the context of relations with the
United Kingdom following its withdrawal from the EU, the Court recog-
nizes representation and assistance by lawyers entitled to practice before
the courts and tribunals of the United Kingdom exclusively in proceedings
brought before the Court for the interpretation of EU law, namely follow-
ing a request by the arbitration panel established in the UK Withdrawal
Agreement'' or in the context of proceedings related to the relevant Ire-
land/Northern Ireland Protocol, and in no other categories of proceed-
ings'?. Thirdly, before the proceedings have commenced or where a pro-
spective party is not represented by a lawyer, (s)he may submit directly to

8 See K.P.E. LASOK, European Court Practice and Procednre, London, 2022, p. 377.

9 This distinction is based exclusively on the subjective characteristics of the party
rather than its role in the proceedings. Therefore, the same rules on representation apply to
both the main parties and the interveners: see Articles 130(3) of the ECJ Rules of Procedure
and 143(4) of the GC Rules of Procedure.

10 See Articles 97(3) of ECJ Rules of Procedure and 203(3) of the GC Rules of Pro-
cedure.

11 See Agreement on the withdrawal of the United Kingdom of Great Britain and
Northern Ireland from the European Union and the European Atomic Energy Commu-
nity, OJEU, L. 29 of 31 January 2020, Article 174(1) and (4).

12 1bi, Article 12(4) and (7). In addition, a lawyer authorized to practice before the UK
courts or tribunals who represented a party on 31 December 2020 may continue to repre-
sent or assist that party in an action brought before the EU Courts. Such a lawyer may also
represent or assist a party before the EU Courts in actions for annulment brought against
decisions adopted by the EU institutions, bodies, offices, and agencies before 31 December
2020 and addressed to the UK or to natural or legal persons residing or established in the
UK. The same applies to such decisions adopted after 31 December 2020, énter alia in the
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EU Courts an application for legal aid, with no need for representation”.

Both the Statute of the Court and the ECJ Rules of Procedure distin-
guish between the representation of the parties by agents or lawyers, and the
assistance provided to agents by advisers or lawyers. The difference between
these two concepts stems primarily from the fundamental distinction be-
tween the representation of certain privileged parties — namely, EU Mem-
ber States, EU institutions, EEA Member States, and the EFTA Surveil-
lance Authority — and that of other parties. Article 19 of the Statute of the
Court entrusts the representation of the former to agents appointed by
them for each case, while providing for representation by a lawyer for all
other parties.

It is understood that an agent — who need not be authorized to prac-
tice before the national courts of the Member States/EEA States — enjoys
full power to bind the party (s)he represents. Moreover, agents alone can
(but need not) be assisted by an adviser or a lawyer. Although nothing
precludes a privileged applicant from being represented by its agent as well
as by one or more lawyers, as a matter of practice it is more common for
lawyers to advise such applicants before the Court, along with agents, but
without representing them'*.

Representation in proceedings before the Court means «one person
acting in such proceedings in the name and on behalf of another person,
with the legal effects of the proceedings being exclusively to the benefit of
the latter or exclusively to be borne by the latter»". “Representation”
seems to include all the powers necessary for a person to appear in court
on behalf of a party'®, whereas “assistance” includes only some of them.
Agents and lawyers, acting as representatives of the parties, may validly

context of proceedings applying Article 101 or 102 TFEU initiated before 31 December
2020 and addressed to the UK or to natural or legal persons residing or established in the
UK. Finally, a lawyer authortized to practice befote the coutts or tribunals of the UK may
represent or assist that State before the General Court in proceedings in which that State
has decided to intervene: see Articles 87, 90-92 and 95 of the Withdrawal Agreement, as
interpreted in General Coutt, 20 June 2022, Joined Cases T-441/21, T-449/21, T-453/21,
T-455/21, T-456/21, T-462/21, Natixis v Commuission, paras 16-31.

13 See Articles 186(2) of the ECJ Rules of Procedure and 147(6) of the GC Rules of
Procedure (tequiring that the application be in paper form and bear the signature of the
applicant).

14 See further K.P.E. LASOK, op. ait., p. 373 ff.

15 Order of the General Court, 8 June 2005, Case T-151/03, Nuova Agricast, para 29.
It implies that «[t]he representative ... is no more than an intermediary for the person rep-
resented, who alone, so far as the court is concerned, is party to the proceedings»: 7bid. Since
the requirements for representation are essential procedural requirements, the fact that a
party is not propetly represented is a basis to declare an application inadmissible.

16 See Order of the General Court, 8 June 2005, Case T-151/03, Nuova Agricast, cit.,
para 29; 24 February 2000, Case T-37/98, Foreign Trade Association v Council, para 20.
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undertake procedural steps before the Court in the written and oral stages
of the proceedings.

Lawyers and advisers assisting an agent cannot act as representatives
of the party or submit written pleadings, their role being limited to the oral
phase. This is because the rules of procedure only allow procedural docu-
ments to be signed by an “agent or lawyer” (and not by an adviser)'’. In
addition, only an agent or lawyer can access the e-Curia platform, which
is essential for pleadings and documents submission'®.

2.2. Self-representation in preliminary rulings and direct actions

As mentioned, as a rule, no party, regardless of its status, is authorized
to act on its own behalf before EU Courts. It must in all cases use the
services of a third party (depending on the nature of the party, a lawyer or
an agent, who may in turn be assisted by advisers or lawyers)". The same
applies to the legal representative of a legal person, who cannot appear in
court directly on that entity’s behalf*.

The parties’ obligation to be represented serves several purposes. It
ensures that their respective rights and interests are protected and de-
fended effectively. It guarantees compliance with applicable legal, profes-
sional, and ethical rules. Most importantly, it requires representation by an
intermediary who is fully independent from the person he/she represents,
serving the general interest of proper justice administration®'. This distin-
guishes lawyers from agents and advisers, who are not subject to a require-
ment of independence from the party.

17 See Article 57(1) of the ECJ Rules of Procedure.

18 But see K. P. E. LASOK, op. ¢, pp. 381-382 (referring to the text of the ECSC
Statute which, unlike that of the Court, contained no provision relating to the representa-
tion of persons other than privileged parties and was therefore considered as allowing par-
ties other than Member States and institutions to be assisted (as opposed to represented)
before the Court: see Coutt of Justice, 20 March 1959, Case C-18/57, Noid KG v High Au-
thority, paras 48-49). Lasok infers that, consequently, the concept of assistance necessarily
included all the powers needed for the conduct of both the written and oral stages. Accord-
ing to this approach, both representation and assistance include all functions relating to the
proceedings. Any restrictions on the right to be heard relate to the qualifications of the
individual acting for the party: lawyers and agents would therefore have the same right to
stand on behalf of the patty, regardless of whether they are representing or assisting it.

19 See Articles 19 (3), (4) and (7), of the Statute of the Court; 47(1) of the ECJ Rules
of Procedure; and 56 of the GC Rules of Procedure. See Court of Justice, 14 July 2022,
Case C-110/21 P, Universitiit Bremen, para 44; 8 December 2020, Case C-455/18 P, Spieker v
EUIPO; 7 March 2019, Case C-392/18 P, Bettani v Commission.

20 See Opinion of Advocate General Capotorti, 14 March 1979, Joined Cases 220/78
and 221/78, ALA and ALFER v Commission, point 16.

21 See Opinion of Advocate General Richard de la Tour, 27 February 2025, Case C-
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Since no derogation or exception is provided for in the Statute of the
Court or the Rules of Procedure, the third-party requirement is considered
to apply even when the party is him/herself a lawyer®, which reveals that
it is not based so much on professional qualifications, but rather on the
status of representative. Compliance with the said requirement is consid-
ered a matter of public policy that the Court must raise of its own mo-
tion®.

As analysed in more detail below, such representation must always be
effective. According to the case law, the lawyer’s involvement cannot be
limited to signing documents prepared directly by the party and requires
him /her actual participation throughout the proceedings, failing which an
application may be declared inadmissible**.

An exception to the obligation to be represented by a third-party law-
yer concerns preliminary reference proceedings: Articles 97(3) of the EC]J
Rules of Procedure and 203(3) of the GC Rules of Procedure require each
Court to take into account the Member State rules of procedure concern-
ing the representation and assistance of the parties that are in force before
the referring court in the main proceedings™. Under the said provision, in
cases of doubt concerning a person’s right to represent a party in the main
proceedings under national law, the Court may request information to the
national judge regarding the relevant domestic rules of procedure.

It follows that, in the context of preliminary reference proceedings,
the parties’ representatives do not necessarily have to be “agents” or “law-
yers”. In both the written and oral phases, a party may entrust its repre-
sentation to different persons (for example, a representative of a trade un-
ion in employment disputes in some jurisdictions) or not be represented
by a third party, where this is allowed by the relevant national rules or
procedure®.

776/22 P, Studio 1 egale Ughi ¢ Nunziante v EUIPO, point 48; Coutt of Justice, 14 July 2022,
Case C-110/21 P, Universitit Bremen, cit., paras 46-47.

22 See Court of Justice, 4 September 2025, Case C-776/22 P, Studio I egate Ughi e Nunzi-
ante v EUIPO, (setting aside the order of the General Court in Case T-389/22 and referting
the case back to it), para 60; 24 March 2022, Case C-529/18 P, PJ a. 0. v EUIPO a. 0., pata
61; General Court, 17 December 2021, Case T-719/21, Correia de Matos v Commrission, para
8; Court of Justice, 4 February 2020, Joined Cases C-515/17 P and C-561/17 P, Uniwersytet
Wroclawski v REA, paras 58-59.

2 See General Court, 30 May 2018, Case T-664/16, P] » EUIPO, para 47.

24 This was the case, for instance, in Court of Justice, 21 January 1965, Case 108/63,
Officine Elettromeccaniche Merlini.

25 See ¢g. Court of Justice, 4 February 2020, Joined Cases C-515/17 P and C-561/17
P, Uniwersytet Wroclawski v REA, cit., para 57. See above § 2.1.

26 See ¢g. Court of Justice, 22 September 1998, Case C-61/97, Foreningen af danstke
Videogramdistributorer, acting on bebalf of Egmont Film a. o. v Laserdisken (Laserdisken was rep-
resented by its owner, who submitted written and oral observations on its behalf, as allowed
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2.3. Appointment and proof of appointment

To assist or represent a party and exercise his/her powers, a repre-
sentative must have been duly appointed by that party and have received
authority to act”’. The Statute of the Court and the Rules of Procedure do
not envisage a special appointment procedure or provide for any formal
requirements. Under Article 119(2) of the ECJ Rules of Procedure, an
agent or lawyer must file with the Registry an official document or an au-
thority to act issued by the represented party. Article 119(3) requires the
lawyer assisting an agent or representing a party to lodge a certificate
showing his/her authorization to practice before a court of a Member
State or an EEA Contracting Party™.

Failure to provide proof of the representative’s appointment does not
invalidate a procedural act”. It is, in fact, a defect in the document that
can be remedied retroactively either by submitting — within a reasonable
time limit set by the Registrar pursuant to Article 119(4) of the ECJ Rules
of Procedure™ — proof of the representative’s status, or by an ex post au-
thorization from the party or by the correction of any material error in the
authority to act. The consequence of failing to submit proof of status is
not automatic: the Court, having heard the Judge-Rapporteur and the Ad-

vocate General, may consider the application or written pleading inadmis-
sible.

by the applicable Danish procedural rules). See also Court of Justice, 3 February 2011, Case
C-359/09, Ebert;, 5 July 1984, Case 238/83, Caisse d'allocations familiales v Meade. Article 97 of
the ECJ Rules of Procedure does not refer to the rules of procedure generally applicable in
the Member State to which the referring court belongs, but only to those specifically appli-
cable to that court. It is therefore not possible, for example, for a party to be represented
by a person authorized to practice in the State from which the referral originates, but only
before a different court.

27 The authority to actis not subject to special formal requitements and does not need
to be contained in a notarial act. The requirements laid down by national procedural rules
for authority to act in civil litigation are generally used as a reference. It is not necessary to
specifically name the case to which the authority refers, or the measure being challenged,
provided that the scope covered is clear. The authority must remain effective throughout
the proceedings.

28 The Rules of Procedure of the General Court require the authority to act to be filed
together with the first document submitted on behalf of the party (Articles 78(5), 81(2),
143(4), 194(4)), whereas the ECJ Rules of Procedure allow by implication for a deferred
filing (Article 119(3)): see Court of Justice, 13 September 2007, Case C-234/06 P, I/ Ponte
Finanzgaria v OHIM, paras 21-22.

29 The Court has the power to request proof of authority to act at any time, in partic-
ular where the appointment of the representative is challenged or where there are doubts
as to the representation’s existence.

30 See General Court, 22 June 2016, Case T-43/16, 1&>7 Telecons v Commission, paras
22 and 23; 10 July 2012, Case T-304/08, Snurfit Kappa Group v Commission, paras 34-39.
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Where a party is an institution or a legal person, the need arises to
verify that the person who conferred the authority to act actually had the
power to do so, regard being had to the internal structure of his/her or-
ganization. The Rules of Procedure of neither Court regulate the matter,
which is left to national law. Although it is good practice to attach to the
first written pleading, together with the authority to act, proof that the
person signing it has the power to appoint the representative, such proof
can also be produced later if necessary.

2.4. Withdrawal of authority to act

The relationship between parties and representatives is generally gov-
erned by national law, in particular by the rules of professional conduct to
which the representative is subject in each case. This also refers to the
removal of the representative from office. According to the case law of
the Court, only a person who has such authority and, at the same time, is
not in a situation of conflict of interest can proceed with such removal.
The Court of Justice applied this principle, among other cases, in ECB »
Trasta Komerchanka, concerning the withdrawal of the authority to act
granted to the representative of a Latvian credit institution, providing fi-
nancial services by virtue of an authorization granted to it by the Financial
and Capital Market Commission, in an action for annulment against an
ECB decision to withdraw such authorization®’. In this context, the au-
thority to act was revoked by the liquidator who had been appointed at
the suggestion of that national authority, which also proposed to the ECB
to withdraw the authorization of the bank to operate on the market. The
EC]J held that the General Court had erred in law in ruling that the appli-
cation of Latvian law did not lead to an infringement of that company’s
right to effective judicial protection and in inferring that the lawyer who
had brought the action before it on behalf of the appellant company no
longer had a properly conferred authority to act, on behalf of that com-
pany, from a person qualified to confer it, given that the power of attorney
initially issued to him had been revoked by the liquidator. In that regard,
the ECJ emphasized the links between the FCMC and the liquidator, char-
acterized by a relationship of trust, as well as the role played by the FCMC
in the adoption of the decision at issue. Those elements, coupled with the
power of the FCMC to request the discharge of the liquidator if it no

31 The Court of Justice, sitting as the Grand Chamber, set aside an order of the Gen-
eral Court holding, inter alia, that, as the applicant company was no longer represented by a
lawyer having a propetly conferred authority to act for the purposes of the Rules of Proce-
dure, there was no need to adjudicate on its action for annulment of the decision of the
European Central Bank (ECB) to withdraw its authorization.
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longer had confidence in that liquidator, resulted in the liquidator having
a conflict of interests. Therefore, the responsibility for any revocation of
the power of attorney issued to the appellant company’s lawyer for the
purpose of bringing an action before the EU Courts against that decision
could not be given to that liquidator without infringing that company’s
right to effective judicial protection within the meaning of Article 47 of
the EU Charter of Fundamental Rights™.

The ECJ Rules of Procedure do not deal with the process by which a
representative ceases to act for a party or the events that may cause such
cessation. In any event, the Court must be informed of any matter con-
cerning the representation of the party. Indeed, it must be always ensured
that parties be represented in accordance with the Rules of Procedure and
that the Courts have a reliable interlocutor in their interactions with them.
Any replacement of a representative must be promptly communicated to
the Court. The person appointed must also meet all the requirements to
represent a party before the Court, although in the opposite scenario all
the documents already submitted by the previous representative remain
valid and effective.

The Court must be informed of the termination of representation as
soon as it occurs, and the appointment of the new representative may be
indicated at the same time. The situation is more complex if the repre-
sentative has ceased to act but the replacement process is not immediate.
In such a case, the representative is required to inform the Court, which
may continue to consider him/her to remain in office for procedural pur-
poses”. The representative is required to forward to the party all commu-
nications transmitted by the Court until the new appointment. The Court
may require the party to appoint a new representative and inform it of the
change by a given date. In the event of non-compliance, unless a valid
reason is provided, if the party is the applicant, the sanction is the discon-
tinuance of the proceedings™; if the party is the defendant, the non-com-
pliant party will be unable to continue participating in the proceedings, but

32 See Coutt of Justice, 5 November 2019, Case C-663/17 P, ECB v Trasta Konserchanka,
paras 72-75.

3 See General Coutt, 16 September 2013, Case T-435/09, GL.2006 Europe v Conis-
sion, paras 25-27.

34 See eg. General Court, 10 December 2014, Case T-388/10, Productos Derivados del
Acero v Commission, paras 11-16 (after the opening of open the oral procedure, the applicant’s
lawyers informed the Court of their intention not to continue to represent the applicant, in
so far as it could no longer pay for their services, and requested that the proceedings be
stayed and that the date of the hearing be postponed until the appointment of a new lawyer.
At the Court’s request, the applicant later stated on two occasions that there should be no
need to adjudicate on account of its inability to bear the costs of its representation before
the Court. Since it has thus stated that it no longer had an interest in the outcome of the



THE JOB OF THE LAWYER BEFORE THE COURT
OF JUSTICE OF THE EUROPEAN UNION 377

the Court must still consider the pleas and arguments already presented
and decide the case.

3. The notion of representative
3.1. Persons capable of representation

A strict interpretation of the rules of procedure would require only
one representative — lawyer or agent — for each party””. However, as a mat-
ter of practice, the Court takes a liberal approach to this issue and does
not set any limits on the number of representatives or the number of per-
sons who may assist an agent.

Regarding the subjective qualities of representatives, parties repre-
sented by an agent (such as institutions and national governments) may
freely appoint either their own employees or independent persons™ and
decide whether that agent should be assisted by lawyers or advisers. The
requirements of impartiality and independence do not apply to EU Mem-
ber States and other privileged parties. The parties enjoy broad discretion
in these choices without having to comply with any specific requirements,
nor are agents and advisers required to have a specific qualification under
national law’’. Neither agents nor advisers are therefore required to be
qualified lawyers.

Appointing internal personnel as agents or advisers offers a privileged
party the advantage of enabling those who have been directly involved in
the case to participate directly in the proceedings. Moreover, such repre-
sentatives may include persons with specific technical (non-legal) training
relevant to the dispute.

Lawyers representing a party or assisting must satisfy two distinct and
cumulative conditions to act in proceedings before the Court: they must

dispute, the Court ruled that, in accordance with Article 148 of the Rules of Procedure, the
application had become devoid of purpose and that it should be dismissed).

35 Article 19 of the Statute of the Court uses the singular form when referring to the
number of representatives, with the plural appearing only in provisions relating to privileged
parties. This likely explanation for this is that representatives may be assisted by lawyers or
advisers only in the case of ptivileged parties.

36 See Court of Justice, 21 June 1979, Case 126/76 DEP, Costs Firma Gebriider Dietz v
Compmission, para 5.

37 A general limitation applies to former members of the Court regarding representa-
tion before the EU Courts. Once their mandate has ended, they are prohibited from acting
in any proceedings (including as representatives) in which they were previously involved,
whether directly or indirectly, in the performance of their judicial duties: see Article 9 of the
Code of Conduct for Members and former Members of the Court.
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be qualified as lawyers and authorized to practice before a court of a Mem-
ber State or another State that is part of the EEA™. It follows from the
wording of Article 19 (4) of the Statute of the Court that the meaning and
scope of the latter condition must be interpreted by reference to the rele-
vant national law”’. Where the applicable national rules require a lawyer to
be accompanied by another lawyer to represent a party, this condition will
also apply before the Court, and the lawyer will not be permitted to appear
alone™.

Compliance with the requirement of being authorized to practice un-
der national law is generally verified by submitting the relevant national
certificate to the Registrar, together with the authority to act, in accord-
ance with Article 119(3) of the ECJ Rules of Procedure. This certificate is
sufficient to prove the capacity to represent a party in court’'.

Uncertainties remain with regard to what exactly is required for being
a lawyer within the meaning of Article 19 (3) of the Statute of the Court.
The Court has indicated that “lawyer” must be interpreted as a concept of
EU law*. Such an approach allows for its autonomous and uniform ap-
plication throughout the EU, considering not only the literal wording of

38 See Article 19 (3) and (4), of the Statute of the Court and ¢g. Court of Justice, 14
July 2022, Case C-110/21 P, Universitiit Bremen, cit., para 39.

39 See Court of Justice, 24 March 2022, Case C-529/18 P and C-531/18 P, PJ and PC
v EUIPO, para 59; 14 July 2022, Case C-110/21 P, Universitit Bremen, cit., para 40. The
lawyer who signs the original of each pleading must be entitled to practice before a court
of a Member State, even where the lawyer signs a pleading “on behalf of”” another lawyer
who satisfies this requirement and represents the party concerned: see General Court, 24
February 2000, Case T-37/98, Foreign Trade Association v Conncil, cit., paras 26-32. It is not
necessary for the lawyer to be qualified in the same State in which s/he resides or practices
or of which s/he or the patty is a national. Different national interpretations of the concept
may include various categoties of persons. For example, the Swedish version of the Statute
of the Court seems to require that the person not only be qualified to practice but also be
registered with the relevant national Bar association.

40 This is the case, for example, for trainees who are authorized to practice in certain
Member States only on condition that they are accompanied by a senior lawyer.

41 However, it is possible to submit evidence to the contrary. Where it is proven that
the lawyer is not authorized to represent a party in court under his/her national professional
rules, then this prohibition also applies before the Court: see e.g. Court of Justice, 23 Octo-
ber 1986, Case 142/85, Schwiering v Court of Auditors, in which the defendant challenged the
capacity of the opposing counsel to represent his client, pointing out that he was a Com-
mission official on leave and a member of the European Patliament. The Court considered
the documents signed by the individual to be admissible based on the certificate of regis-
tration with the German Bar Association that he had submitted. In the Court’s view, had
his status as a Commission official or Member of the European Parliament prevented him
from maintaining his status as a lawyer under national law, it would have been impossible
for him to remain registered with the Bar.

42 See Court of Justice, 14 July 2022, Case C-110/21 P, Universitiit Bremen, cit., para 43;
24 March 2022, Case C-529/18 P, PJ and Others v EUIPO and Others, cit., para 60; 4 February
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the provision, but also its context and purpose. It is also consistent with
the general principle that a term in EU legislation must be interpreted with
reference to national legislation only when expressly provided for. The
term “lawyer” identifies a person who, in his/her professional activity
within his/her legal system, presents and defends a client’s position before
a court or tribunal, rather than merely “representing” it*. Consequently, a
person who, under national law, merely represents a client but does not
practice as a lawyer before a court should not be considered a lawyer
within the meaning of EU law.

This seems to be the prevailing position in the case law, which, how-
ever, leaves some ambiguity*. In the Tither v Commission case, for example,
the ECJ permitted representation by a UK solicitor who, under UK law,
can represent parties but has limited rights to plead and cannot present a
client’s position orally or in writing to a court or tribunal®. These are roles,
such as the awoué as existing in France until 1971, which would not fall
within the concept of a lawyer in strict technical terms, but to which the
EC]J has raised no objections. The only reliable conclusion, therefore, is
the clear exclusion of the power of representing clients before EU Courts
for roles — such as UK patent attorney litigators*® — that are more cleatly
distinct from lawyers.

Finally, Article 19 (7) of the Statute of the Court guarantees the pos-
sibility of appearing before the Court, in addition to lawyers, to university
teachers who are citizens of a Member State whose national legislation
recognizes this right. The reference to national law in this case is clear with
regard to both the meaning and scope of this condition*’.

3.2. Third person and independence requirement

A distinctive feature of the concept of EU lawyer is that it concerns
not only the identity and qualification of the representative, but also

2020, Joined Cases C-515/17 P and C-561/17 P, Uniwersytet Wroclawski v REA, cit., para
57.

4 See K.P.E. LASOK, p. cit., p. 395.

4 See eg. Court of Justice, 3 September 2020, Case C-392/18 P-INT, Bettani v Com-
mission; 11 May 2017, Case C-22/17 P, Neonart svetlobni in reklammi napisi Krevh v EUIPO.

45 See Courtt of Justice, 8 October 1981, Case 175/80, Tither v Commrission.

46 See Order of the General Court, 7 December 2021, Case T-422/21, Daimler v
EUIPO; 2 July 2009, Case T-487/07, Imperial Chemical Industries v Office for Harmonisation in
the Internal Market (Trade Marks and Designs).

47 See Court of Justice, 14 July 2022, Case C-110/21 P, Universitiit Bremen, cit., para 41.
Like lawyers, university teachers are not required to be from the same country as the party
they represent, nor must they practice in that country.
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his/her relationship with the represented party®™. Being authorized to
practice before a national court and qualified as a lawyer are necessary but
not sufficient conditions to appear before the EU Courts*: a lawyer must
also be able to cooperate in the administration of justice and provide ser-
vices to the client with complete independence and in the interests of jus-
tice™.

As noted above, the concept of “lawyer” is interpreted as an autono-
mous concept of EU law. Within this concept, the case law focuses on
certain independence requirements, which must be analysed from two per-
spectives: first, EU Courts must verify that the legal representative is a
third party with respect to the applicant; secondly, there must be no exter-
nal pressure on the representative or likelihood of a conflict of interest™.

The first requirement was originally developed in the case law to de-
fine the scope of protection of the confidentiality of lawyer-client com-
munications in the context of competition law investigations® and was
only subsequently transposed into the context of Article 19 of the Statute
of the Court™. This has historically led to a rather strict interpretation of
the requirement that excludes any employment relationship between the
lawyer and his/her client™.

An in-house lawyer, even when registered with the Bar and subject to
professional constraints, is considered to lack the same degree of inde-
pendence from his/her employer that a lawyer practicing in a law firm
enjoys in relation to clients™. According to the case law, this is because an

48 See Opinion of Advocate General Bobek, 24 September 2019, Joined Cases
C-515/17 P and C-561/17 P, Uniwersytet Wroctawski v REA, point 82.

49 See Coutt of Justice, 6 September 2012, Case C-422/11, Prezes Urzgdn Kommnikagi
Elektroniczng, para 33.

50 This concept of the role of the lawyer is considered by the Court to «reflect [...]
the legal traditions common to the Member States and [...] is also to be found in the legal
order of the European Union [...] in which it is implemented objectively and is necessarily
independent from the national legal orders»: see General Court, 30 May 2018, Case T-
664/16, P v EUIPO, cit., para 67; 18 November 2014, Case T-221/14, Justice & Environment
v Compmission, para 9.

51 See Opinion of Advocate General Richard de la Tour, 27 February 2025, Case C-
776/22 P, Studio I egale Ughi ¢ Nunziante v EUIPO, cit., point 49; Opinion of Advocate Gen-
eral Bobek, 24 September 2019, Joined Cases C-515/17 P and C-561/17 P, Uniwersytet
Wroctawski v REA, cit., point 118.

52 See Coutt of Justice, 18 May 1982, Case 155/79, AM &> S, cit.; 14 September 2010,
Case C-550/07 P, Akzo Nobel.

53 See Opinion of Advocate General Emiliou, 24 February 2022, Case C-110/21 P,
Universitat Bremen, point 47.

54 See Court of Justice, 14 July 2022, Case C-110/21 P, Universitit Bremen, cit., para 50.

55 See General Court, 23 May 2011, Case T-226/10, Prezes Urzedn Komunikagi El-
ektroniczneg v Commission, para 21; order, 9 November 2011, Case T-243/11, Glaxo Group v
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in-house lawyer’s professional opinion may be «at least partly influenced
by [his/her] working environment»* in contexts where the lawyer is
obliged to refuse certain instructions if they are contrary to the applicable
legal or ethical rules. The existence of parallel obligations arising from an
employment relationship would prevent him or her from properly ful-
filling that duty, thereby compromising the quality of the legal advice pro-
vided™".

This principle has been confirmed in a number of cases where the
legal representatives had specific connections with the applicants and
therefore did not meet the condition of enjoying a third-party status.
These links concerned, for example, positions as manager™, director”,
trustee”’, president of the executive committee®, other functions at a “high
executive level”, and the holding of a 10% shareholding® in the applicant
company.

The second requirement concerns the lawyer’s internal independence
and absence of conflicts of interest. This means the lawyer must have no
connections with the client that manifestly prejudice his/her ability to per-
form defence duties. The lawyer must comply with applicable legal, pro-
fessional, and ethical rules®. The Court’s review is therefore limited to sit-
uations of manifest incompatibility, in respect of which it must provide a
sufficient statement of reasons explaining the existence of serious and le-
gitimate reasons to doubt the lawyer’s ability to fulfil his/her representa-
tive duties. This refers to links of such a nature and degree that the lawyer,

OHIM, paras 13-20.

56 See Coutt of Justice, 6 September 2012, Joined Cases C-422/11 P and C-423/11
P, Prezes Urzedn Komunikagi Elektroniczng and Poland v Commission, para 25.

57 See Opinion of Advocate General Emiliou, 24 Februaty 2022, Case C-110/21 P,
Universitdt Bremsen, cit., point 64.

58 See Order of the General Court, 4 December 2017, Case T-522/17, Nap Innova
Hoteles v SRB, para 8.

59 See Order of the General Court, 8 December 1999, Case T-79/99, Euro-Lex v
OHIM, paras 28-29; 19 November 2009, Case T-94/07, EREF v Conmumission, para 17; 21
March 2011, Case T-139/10, Miluxc v OHIM, para 22.

60 See Otder of the General Court, 6 September 2011, Case T-452/10, ClientEarth v
Council, and Order of the Coutt of Justice, 5 September 2013, Case C-573/11 P, ClientEarth
v Conncil.

61 See Order of the General Court, 31 May 2013, Case T-120/13, Codacons v Conmis-
sion, para 11.

62 See Order of the General Coutt, 18 November 2014, Case T-221/14, Justice &
Environment v Commission, paras 10-14.

63 See Order of the General Court, 20 November 2017, Case T-702/15, BikeW orld v
Commission.

64 See Court of Justice, 4 September 2025, Case C-776/22 P, Studio I egale Ughi e Nunzi-
ante v EUIPO, cit., para 63; 14 July 2022, Case C-110/21 P, Universitiit Bremen, cit., para 52.
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though formally a third party vis-a-vis the applicant, has economic or per-
sonal connections to the dispute’s subject matter or to a party that raise
reasonable doubts about his/her ability to genuinely defend the client’s
interests rather than his/her own or those of another person®.

Only such reasons should allow a party’s right to be represented by a
lawyer of its choice to be restricted”. The primary interest pursued by legal
representation remains a private interest, the protection of which also
serves the public interest in the proper administration of justice®’. Legal
representation is primarily a matter of private choice and contractual free-
dom, and the client-lawyer relationship is based on trust®. It is only in
exceptional circumstances that the public interest should be allowed to
prevail over this private interest. The risk would otherwise be of interfer-
ence in what should primarily be a private choice, without considering
other equally valid interests and values that are part of the overall equation,
such as the freedom to choose one’s own lawyer or continuity in legal
representation®.

Moreover, each lawyer is primarily required to assess whether repre-
senting a specific party could raise doubts about his/her independence. It
is his/her responsibility to refrain from providing legal advice in such
cases’’.

In light of these principles, under established case law, a representa-
tive’s independence and absence of conflict of interest must be presumed,

65 See Order of the General Court, 9 March 2022, Case T-727 /20, Kirimova v EUIPO,
para 24.

66 See Opinion of Advocate General Richard de la Tour, 27 February 2025, Case C-
776/22 P, Studio Legale Ughi ¢ Nunziante v EUIPO, cit., point 51.

67 See Opinion of Advocate General Bobek, 24 September 2019, Joined Cases
C-515/17 P and C-561/17 P, Uniwersytet Wroclawski v REA, cit., points 105-108. Some-
times, especially in the past, the Court held that the public interest in the proper administra-
tion of justice was to prevail over the freedom of the party to freely choose its representa-
tive: see ¢g. Order of the General Coutrt, 8 December 1999, Case T-79/99, Euro-Lex Euro-
pean Law Expertise GmbH v Office for Harmonisation in the Internal Market (Trade Marks and De-
signs), para 28.

%8 The choice of the representative and its independence must be assessed «in relation
to the right of every person to an effective remedy before a court and the right to be advised,
defended and represented before that court, as guaranteed by the first and second para-
graphs of Article 47 of the Charter»: see Otder of the General Coutrt, 9 March 2022, Case
'T-727/20, Kirimova v EUIPO, cit. pata 20.

% See Opinion of Advocate General Bobek, 24 September 2019, Joined Cases
C-515/17 P and C-561/17 P, Uniwersytet Wroclawski v REA, cit., points 112-113.

70 Compliance with these obligations is also subject to external control by the compe-
tent disciplinary bodies, as recognized eg. by the principles of the CCBE: see Article 3.2 of
the CCBE Code of conduct for FEuropean lawyers, available at
https:/ /www.ccbe.cu/fileadmin/speciality_distribution/public/documents/DEONTO
LOGY/DEON_CoC/EN_DEON_CoC.pdf (tetrieved on 28 August 2025).
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subject to express rebuttal in appropriate cases’'. Thus, in the Universitit
Bremen and Uniwersytet Wroclawski cases, for example, the independence of
a law professor representing his university was recognized given the nature
of his relationship with the institution’. That status granted him independ-
ence not only as a teacher and researcher but also as a representative of
non-privileged parties before the EU Courts, under the conditions and
rules of national law. Furthermore, since court representation is not part
of a professor’s teaching or research duties within the university, such rep-
resentation occurs outside any relationship of subordination to the univer-
sity, even when representing that institution”.

Similarly, in the Ughi e Nunziante case the Court considered that, where
lawyers have — in accordance with procedures that comply with the appli-
cable laws, professional rules and codes of conduct — the status of partners
in the law firm that they represent before the EU Courts, that circum-
stance cannot in itself be regarded as incompatible with the requirement
of independence. Not only such a circumstance cannot be equated with
that in which there is an employment relationship, but also the presump-
tion of independence of the partner cannot be regarded as being rebutted,
in the absence of specific evidence establishing the existence of connec-
tions between the law firm and the partner appointed by the former as its
representative that have a manifestly detrimental effect on that representa-
tive’s capacity to carry out his/her task of representation by acting in the
interests of the party concerned to the greatest possible extent, or that that
partner does not comply with the national professional rules and codes of
conduct applicable™.

3.3. Procedural effects of lack of representation

The only defect related to representation for which a remedial mech-
anism is expressly provided is the one related to the failure to submit a
certificate of authorization to practice”. Conversely, the traditional ap-
proach to the procedural defect connected to a representative’s lack of

71 See Court of Justice, 4 September 2025, C-776/22 P, Studio I egale Ughi ¢ Nunziante
» EUIPO, cit., para 64.

72 See Court of Justice, 30 January 2024, Case C-580/22 P, Bonnamwalt v EUIPO, para
62.

73 See Court of Justice, 14 July 2022, Case C-110/21 P, Unzversitit Bremen, cit., para 61.

74 See Courtt of Justice, 4 September 2025, Case C-776/22 P, Studio I egale Ughi e Nunzi-
ante v BUIPO, cit., para 68.

7> See eg. Article 51(4) of the GC Rules of Procedure (providing that, where the cer-
tificate of authorization to practice «is not lodged, the Registrar shall prescribe a reasonable
time limit within which the party concerned is to produce it. If the party concerned fails to
produce the required documents within the time limit prescribed, the General Court shall



384 CESARE RIZZA

independence is that such a defect is, in principle, not capable of retro-
spective regularization, meaning that the interested party has no right to
be informed about a defect in representation or to replace its representa-
tive after discovering that the latter does not meet the independence re-
quirement’®. This means that such a defect can only be remedied before
expiration of the time limit for submitting the procedural document. In
practice, this means that an applicant — whose lawyer, based on national
representation rules, may have had no reason to believe that s/he could
not represent his client — used to be served, after expiration of the said
time limit, with a Court order declaring the application manifestly inad-
missible”. The approach according to which the lack of independence of
the representative constitutes an absolute obstacle to the proceedings’ has
generated significant litigation highlighting its tension with the principle
of effective judicial protection enshrined in Articles 47 and 52 of the Char-
ter of Fundamental Rights of the EU. Consistent with this view, the EC]J
stated, in P[ and Others v EUIPO, that the lack of independence on the part
of the lawyer does not constitute one of the cases expressly provided for
in the Statute of the Court or the Rules of Procedure for the possible reg-
ularization of the introductory act. In the absence of provisions requiring
EU Courts to inform the parties in this regard, the ruling of inadmissibility
could not be construed as a violation of the principle of effective judicial
protection”.

decide whether the non-compliance with the procedural requirement in question renders
the application or written pleadings formally inadmissible or whether it leads to the lawyer
being regarded as not representing or assisting the party concerned).

76 See Opinion of Advocate General Emiliou, 24 February 2022, Case C-110/21 P,
Universitat Bremen, cit., point 116.

77 See Court of Justice, 5 September 2013, Case C-573/11 P, ClientEarth v Coundi, cit.,
where the action filed was considered inadmissible because the applicant’s legal representa-
tive was one of the trustees of the party; Court of Justice, 5 April 1979, Joined Cases 220/78
and 221/78, AL.A and ALFER v Commission.

78 See Opinion of Advocate General Bobek, 24 September 2019, Joined Cases
C-515/17 P and C-561/17 P, Uniwersytet Wroclawski v REA, cit., point 75.

79 See Court of Justice, 24 March 2022, Case C-529/18 P, PJ and Others v EUIPO and
Others, cit. It is submitted that this reasoning raised concerns by revealing a formalistic ap-
proach to assessing compliance with a provision contained in the Charter. In patticular, the
Court seemed to reverse the relationship between the parameter and the rule of which
compliance is to be assessed, by effectively making verification of compliance with the right
to effective judicial protection subject to the existence of a predetermined rule guaranteeing
such protection. The ECJ thus seemed to be considering that only the existence of an ex-
press provision in the Statute of the Court or in the Rules of Procedure allowing for regu-
larization made it possible to find a violation of Article 47 of the Charter, precisely in cases
of non-compliance with that rule.
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However, certain more recent Advocate General opinions started em-
phasizing the distinction between substantial procedural defects (such as
the obscure character of an application, or the party’s failure to indicate
the subject matter or conclusions, or the absence of supporting evidence)
— which are irremediable and render the appeal inadmissible — and less
serious defects, which can be remedied following notice from the court™.
The analysis developed in these opinions relied on the fact that in many
national regimes defects in legal representation tend to be viewed as reme-
diable procedural defects®. Thus, a court detecting any such problem must
notify the applicant and ask it to remedy the situation, advising it of the
consequences that may follow in case of non-compliance. Likewise, Mem-
ber State courts tend not to question, to the detriment of the client, the
validity of any procedural acts submitted despite the existence of a conflict
of interest on the part of its lawyer. Again, following a notice from the
court, the lawyer might be asked to cease to act, or the applicant might be
asked to appoint a different lawyer*.

The issue of whether, in light of the right to effective judicial protec-
tion, the list of irremediable defects must be interpreted restrictively, in-
cluding only serious problems that effectively prevent an application from
being properly understood or dealt with, was raised by Advocate General
Bobek in his Opinion in Unzwersytet Wroclawsk?”. This debate has been sig-
nificantly clarified by the Grand Chamber in September 2025 in its above-

80 See Opinion of Advocate General Richard de la Tour, 27 February 2025, Case C-
776/22 P, Studio 1 egale Ughi e Nunziante v EUIPO, cit., point 88; Opinion of Advocate Gen-
eral Bobek, 24 September 2019, Joined Cases C-515/17 P and C-561/17 P, Uniwersytet
Wroclawski v REA, cit., point 73.

81 See eg judgments of the Tribunal Constitucional (Constitutional Court, Spain)
199/2001 of 4 October 2001, and 213/1990, of 20 December 1990, and decision of the
Ustavni soud (Constitutional Court, Czech Republic) Pl. US-st. 42/15 of 8 October 2015,
mentioned in the Opinion of Advocate General Bobek, 24 September 2019, Joined Cases
C-515/17 P and C-561/17 P, Uniwersytet Wroclawski v REA, cit., fn. 63.

82 In Spain, the judge can warn the lawyer that it may be approptiate for him/her to
cease to represent the client (Tribunal Suptemo (Supreme Court, Spain), judgment of 18
November 2013, No 841/2013, R] 2014/3061, as mentioned by Advocate General Bobek,
Opinion of 24 September 2019, Joined Cases C-515/17 P and C-561/17 P, Uniwersytet
Wroclawski v REA, cit., fn. 64). The same applies in Italy where issues concerning conflict
of interests of a lawyer representing a party fall within the exclusive competence of the Bar.

83 Opinion of Advocate General Bobek, 24 September 2019, Joined Cases C-515/17
P and C-561/17 P, Uniwersytet Wroclawski v REA, cit., points 74-76, noting that it would be
a paradoxical outcome if procedural defects clearly indicated in the Statute of the Court,
such as lack of authorization (which a reasonably diligent lawyer could be expected to com-
ply with) were considered to be remediable, whereas defects like the lack of impartiality or
independence — not expressly provided for in the rules of procedure (and therefore more
difficult for even reasonably diligent lawyers to comply with) — were considered as irrepa-
rable.
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mentioned judgment in Ughz e Nunziante, which confirmed the public-pol-
icy nature of defects relating to legal representation while strengthening
the procedural guarantees afforded by the rights of the defense®. The
Court recalled that any circumstance which relates to the admissibility of
an action for annulment, including that relating to the representation of a
legal person by a lawyer for the purpose of bringing that action, is likely
to constitute a matter of public policy. As such, EU Courts are required
to raise it of their own motion, without prejudice to respect for the rights
of the defense. Relying on the principle that imposes on EU Courts the
obligation to invite the parties to submit their observations when basing a
decision on a plea raised of their own motion®, the EC]J stated that the
party concerned must be invited to submit its observations and, if neces-
sary, to appoint a new lawyer before its introductory act is declared inad-

missible due to a defect in representationg(’.

4. The Role of Lawyers in the Administration of Justice
4.1. Written procedure before the Court

A lawyer or agent, as the party’s independent representative in the
proceedings before the Court, has the power and the obligation to conduct
all aspects of the party’s participation. All interactions between the party
and the Court in both the written and the oral phase of the proceedings
may only occur through its representative.

84 In its order under appeal, the General Court had found that the applicant law firm
was represented by three lawyers who practised within that firm as pattners, and that their
status was not compatible with the requirements of independence necessary in order to
represent that firm before the EU Courts. More specifically, according to the General
Court, those lawyers were not independent third parties in relation to the applicant, and
that breach was not capable of being remedied.

85 See Court of Justice, 17 December 2009, Case C-197/09 RX-II, Review M » EME.A,
paras 40-42 and 57 (noting that the principle that the rights of the defence include the right
to a fair hearing «applies to any procedure which may result in a decision by a Community
institution perceptibly affecting a person’s interests. It means, as a rule, that the parties to
proceedings have a right to be given the opportunity to comment on the facts and docu-
ments on which a judicial decision will be based and to discuss the evidence produced and
the observations made to the court as well as the pleas in law raised by the court of its own
motion on which it intends to base its decision. In order to satisfy the requirements associ-
ated with the right to a fair hearing, it is important for the parties to be able to debate and
be heard on the matters of fact and of law which will determine the outcome of the pro-
ceedingsy).

86 See Court of Justice, 4 September 2025, Case C-776/22 P, Studio Iegale Ughi e Nunzi-
ante v EUIPO, cit., paras 74-77.
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The purpose of the written phase — in the course of which applica-
tions, observations, statements of case, defences, replies, as well as the
supporting papers and documents are communicated to the parties — is to
enable the Court, by reviewing the written pleadings, to understand the
subject matter of the case and identify the relevant factual and legal issues.

The procedure differs according to the nature of proceedings.
Whereas in direct actions or appeals the parties are requested to adopt a
position on the written pleadings lodged by the other parties, the written
phase in preliminary ruling proceedings is not of an adversarial nature. In
preliminary rulings, the interested persons mentioned in Article 23 of the
Statute of the Court are required to submit observations on questions re-
ferred by national courts all at the same time, without knowing the other
patties’ positions”’. The non-adversarial nature of preliminary reference
proceedings means that statements of case or written observations —
which clarify the scope of the request and suggest possible answers to the
referring court’s requests™ — require no specific formalities®.

The written procedure in direct actions is subject to the stricter rules
set out in Articles 119 et seq. of the ECJ] Rules of Procedure, governing
mandatory representation by agents or lawyers and document formalities.
In particular, Articles 121 and 127 require that applications and defences
provide the representative’s details alongside the represented party’s de-
tails, the subject matter of the action, as well as the pleas and arguments
raised. Article 57(1) mandates representatives to sign all original proce-
dural documents, failing which the latter are inadmissible™. Exceptions

87 See Court of Justice, Practice directions to parties concerning cases brought before the Court, 30
August 2024, point 13. It is noteworthy that even lawyers with a predominantly domestic
law practice may significantly influence the preliminary questions submitted to the Court
by helping the referring court before which the main proceedings are pending to formulate
the questions accurately, providing necessary legal and factual context, and advocating for
specific interpretations of EU law. National lawyers may draft the questions they propose
to the national court for reference to Luxembourg to ensure they ate relevant and propetly
framed, guiding the national court in what to ask to obtain a useful and definitive interpre-
tation of EU law or a ruling on its validity for the case at hand: see ¢g J. HOEVENAARS,
Lawyering Enrolaw: An Empirical Exploration into the Practice of Preliminary References, in Eur. Pa-
pers, 2020, p. 777 ff.

88 Court of Justice, Practice directions to parties concerning cases brought before the Court, cit.,
point 14.

89 As noted above, representation through intermediaries is the rule, although direct
party participation is permitted where the national law of the referring court allows.

%0 The absence in the GC Rules of Procedure of an equivalent provision to Article
57(1) of the ECJ Rules of Procedure is not material since Article 72(1) of the GC Rules of
Procedure requires that (subject to specified exceptions) pleadings must be lodged using e-
Curia and the latter may be accessed by individuals entitled to represent a party. Where a
pleading is signed by more than one person, it is sufficient if at least one of them is capable
of being the patty’s representative: see ¢,g. General Court, 26 March 2012, Case T-508/09,
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apply only to legal aid applications” and preliminary ruling observations
in specific circumstances”.

No other person may sign on behalf of the representative, and law
firm details alone are insufficient”. The authentic original signature of a
document — of which the e-Curia platform authentication has become the
equivalent — guarantees the representative’s responsibility for the docu-
ment’s content’. This requirement is substantive, not merely formal, indi-
cating that the factual and legal considerations have been analysed and
deemed valid by the representative™. As clarified in Officine Elettromecca-

niche, pleadings drafted by parties and signed by representatives only as a

matter of form may be considered inadmissible™.

Unsigned pleadings submitted to the Court of Justice other than via
e-Curia are not filed by the Registrar and are returned to the party’’. Sig-
nature defects discovered after expiration of the relevant time limit cannot
be remedied and render the action inadmissible”.

Canas v Commission, para 23. e-Curia is an application of the Court enabling the representa-
tives of parties in cases brought before the EU Courts, as well as national courts and tribu-
nals in the context of a reference for a preliminary ruling, to exchange procedural docu-
ments with the Registries by exclusively electronic means. Considering the advantages of
the immediacy of paperless communication offered by e-Curia, its use has become manda-
tory for the lodging and service of procedural documents in direct actions before the Gen-
eral Court.

91 See Articles 186(2) of the ECJ Rules of Procedure and 147(6) of the GC Rules of
Procedure.

92 In preliminary ruling proceedings, documents may be signed by the representative
or by the party to the main proceedings itself, where this is permitted by the applicable
national rules of procedure: see above § 2.2.

93 See General Court, 24 Februaty 2000, Case T-37 /98, Foreign Trade Association v Coun-
¢l cit., paras 29-30.

94 See General Coutt, 22 June 2016, Case T-43/16, 1¢>1 Telecom Commission, cit., paras
22-23;19 June 2014, Case T-503/13 P, Marcuccio v Commrission, para 20; 23 November 2011,
Case 'T-320/07, Jones v Commrission, paras 63-68.

95 See Opinion of Advocate General Roemer, 2 December 1964, Case 108/63, Officine
Elettromeccaniche Merlini. Accordingly, the lawyer who signs the pleading must act as an inde-
pendent third party, offering legal assistance with complete autonomy and solely in the
service of justice, while meeting client needs.

9 See Court of Justice, 21 January 1965, Case 108/63, Officine Elettromeccaniche Ing
Merlini, cit. Nevertheless, this judgment warrants caution: the pleading in question, drafted
by the applicant but signed and submitted by the lawyer, was dismissed not only for those
reasons, but also because it «raised fresh submissions and arguments». See also General
Coutt, 7 February 2007, Case 'T-339/03, Conche v Commission (declining to take into account
a document cited in the rejoinder, which had been drafted by the party itself).

97 See Coutt of Justice, 5 April 1979, Joined Cases 220/78 and 221/78, Al.A and
ALFER v Compmission, cit., paras 3-5; Order of the General Court, 29 November 1993, Case
'T-56/92, Koelman v Commiission, para 1.

98 See Court of Justice, 22 September 2011, Case C-426/10 P, Be// & Ross v OHIM,
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4.2. Oral procedure before the Court

The oral phase of the proceedings focuses on the parties’ exercise of
their right to be heard by presenting oral argument directly before the
Court through their representatives and any persons assisting them”. The
Court may decide to hold a hearing, either of its own motion or at the
request of a main party (as opposed to interveners), where this may con-
tribute to a better understanding of the case and its implications'”.

Before hearings, representatives attend brief meetings with the rele-
vant Court panel to plan the discussion. The Judge-Rapporteur and the
Advocate General may indicate matters they wish to hear developed in
oral arguments. Hearings generally comprise three stages: oral pleadings,
questions from Court members, and final replies.

Hearings normally begin with the parties’ oral arguments. Given the
Court’s knowledge of the case from written proceedings, these arguments
are not intended to repeat the content of the written pleadings, but rather
to focus on specific issues, including as requested by the Court during pre-
hearing interactions'"".

After the oral arguments’ presentation, the President, the Judges, and
the Advocate General may question agents, advisers, or lawyers of the
patties'””. This is intended to obtain clarifications of any unclear aspects
of the case and may result in the Court’s ordering, after hearing the Advo-
cate General, of further inquiry measures'”. Representatives must not-
mally provide the answers to the Court’s questions, although other per-
sons having specific expertise may do so, at the interested party’s request,
to be submitted in its reply to the hearing invitation.

para 42; Order of the General Court, 3 February 2015, Case T-708/14, Marpefa v EUIPO,
paras 21-23.

99 In accordance with the general rule for preliminary reference proceedings, a party
may be heard directly only in the case of such proceedings (see above, note 11: under Art-
cles 97(3) of ECJ Rules of Procedure and 203(3) of the GC Rules of Procedure, the main
parties may bring or defend court proceedings without a representative where this is per-
mitted by the rules of procedure of the relevant jurisdiction).

100 See Articles 76 of the ECJ Rules of Procedure and 106 of the GC Rules of Proce-
dure. See also Court of Justice, Practice directions to parties concerning cases brought before the Conrt,
30 August 2024, point 63; and General Court, Practice Rules for the Implementation of the Rules
of Procedure, 10 July 2024, points 194-198.

101 See Court of Justice, Practice directions to parties concerning cases brought before the Court,
30 August 2024, point 75; and General Court, Practice Rules for the Implementation of the Rules
of Procedure, 10 July 2024, point 222.

102 See Articles 80 of the ECJ Rules of Procedure and 110 GC Rules of Procedure.

103 See Court of Justice, Practice directions to parties concerning cases brought before the Conrt,
30 August 2024, point 78; and General Court, Practice Rules for the Implementation of the Rules
of Procedure, 10 July 2024, point 222.
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As noted, representatives may make brief closing statements at the
end. While not constituting a second round of oral pleadings, they allow
brief responses to observations or answers given by other participants or
Court members in the course of the hearing'™.

The parties participate in the oral phase through representatives, who
play central roles in presenting arguments and examining witnesses and
experts. Article 32 of the Statute allows the Court to examine experts, wit-
nesses, and the parties themselves. EU Courts may summon parties to
appear personally in order to provide explanations about the case or an-
swer questions. Witnesses and experts are examined on facts specified in
summons orders with a view to providing the Court with evidence and
may be examined by the President, the Judges, Advocate General, and the
patties’ representatives, subject to the President’s control'”. Parties may
also be heard during the hearing, but, technically, this amounts to a meas-
ure of enquiry' (as opposed to pleadings). Unlike experts and witnesses,
parties are not heard under oath and cannot be fined for non-compliance
with summons.

Pursuant to Articles 85 of the ECJ Rules of Procedure and 115 of the
GC Rules of Procedure, as applicable, the President may, on a duly sub-
stantiated request, authorise a party or an interested person referred to in
Article 23 of the Statute who has participated in the written or oral part of
the proceedings to listen, on the Court’s premises, to the sound record-
ing"” of the hearing in the language used by the speaker during that heat-
ing. This rule, which enables the person concerned to listen again to all
the statements made during that hearing, in the order and in the language
in which they were made, was introduced in the 2012 consolidated version
of the ECJ Rules of Procedure, and is now largely considered outdated in
light of the huge technological advancements that have occurred since and
the EU Courts’ balanced acceptance of the widespread use of new infor-
mation and communication technologies'”. Although the EU Courts’ de-

104 See Court of Justice, Practice directions to parties concerning cases brought before the Conrt,
30 August 2024, point 80; and General Court, Practice Rules for the Implementation of the Rules
of Procedure, 10 July 2024, points 222-223.

105 See Articles 67 and 70 of the ECJ Rules of Procedure, and 94 and 96 of the GC
Rules of Procedure.

106 See Article 64 of the ECJ Rules of Procedure and Article 91 of the GC Rules of
Procedure.

107 The English version of Article 85 of the ECJ Rules of Procedure uses the word
“soundtrack”, which can be read as a subliminal suggestion that the courtroom becomes
for a few hours like the set of a movie.

108 See, eg., Articles 78 of the ECJ Rules of Procedure and 216 of the GC Rules of
Procedure, which allow the representative of a party (or, in a preliminary ruling case, a party
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sire to avoid that access to the recordings, if requested in a very high num-
ber of cases, become a burden on the Registries’ resources, the require-
ments for the interested person to organize a trip to Luxembourg just to
listen to the recording and to take handwritten notes seem to restrict the
mechanism’s practical usefulness to an unreasonable extent. Since for each
and every hearing a written transcript is drawn up by the EU Courts’ ser-
vices for internal use only, a much more useful alternative would seem that
such transcript be made available digitally (e.g. via eCuria) to any requesting
person who can convincingly substantiate his/her request.

Such an amendment of Articles 85 of the ECJ Rules of Procedure
and 115 of the GC Rules of Procedure, moreover, would align with the
rationale for the facility for hearings’ video streaming via the Curia web-
site'” introduced by the Court of Justice in April 2022 — and later adopted
also by the General Court'"’ — precisely on the ground that in-person at-
tendance at Court hearings for the justiciables residing outside of Luxem-
bourg and neighbouring countries may be unpracticable because of the
travel involved or for other reasons relating, in particular, to the personal,
economic or financial situation of the persons concerned.

As regards the language regime applicable to the oral procedure —
without prejudice to the possibility, for a Member State (represented by
its agent(s)), of using its own official language when taking part in a hearing

to the main proceedings who is permitted to bring or defend court proceedings without
being represented by a lawyer) to obtain the authorization to take part in a hearing by vid-
eoconference if prevented from participating in that hearing in person. This mechanism,
which was introduced in 2020 as a reaction to the Coronavirus-related restrictions to travel,
was later broadened and is now applicable also to cases where a speaker is prevented from
attending the hearing in person for health, security or other serious reasons (e.g., that indi-
vidual’s state of health, a strike in the transport sector, or the sudden cancellation of a flight
which the individual concerned was due to take, shortly before the heating).

109 The delivery of judgments of the ECJ and the reading of opinions of the Advocate
Generals are broadcast live on the website’s page at the following URL: https://cutia.cu-
ropa.eu/jems/jems/p1_1477137/en/. The broadcasting —with a delay — of hearings in-
volving oral pleadings is currently limited to cases referred to the full Court, to the Grand
Chamber, or, exceptionally, where this is justified by the importance of the case, to a Cham-
ber of five Judges. The video recordings of the hearings remain available on the Cutia web-
site for a maximum of one month. See Decision of the Court of Justice of 1 April 2025,
No. 2025/857, on the rules and arrangements for implementing the broadcasting of hear-
ings (https://eur-lex.curopa.cu/legal-content/ EN/TXT/PDF /Puri=OJ:L,_202500857).

110 Following the entry into force of the decision referred to in Article 110a(8) and
Article 219(8) of the GC Rules of Procedure, hearings of the General Court — for the time
being, limitedly to the delivery of judgments or Opinions — may be broadcast in accordance
with the conditions laid down in those articles. See Decision of the General Court of 5
February 2025, No. 2025/436, on the broadcasting of the delivery of judgments or Opin-
ions (https:/ /eur-lex.europa.cu/legal-content/EN/TXT/PDF/?uri=OJ:1,_202500430).
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and the possibility, for third States, of using one of the languages men-
tioned in Article 36 of the ECJ Rules of Procedure when taking part in
preliminary ruling proceedings or intervening in a case before the Court —
the other parties, as in the case of their written pleadings, must use the
language of the case'' to present oral argument, to make submissions in
reply and to answer any questions put by the Court''>. A different rule
applies in preliminary reference proceedings: the parties to the main pro-
ceedings may exceptionally request that the Court, after hearing the other
party and the Advocate General, authorise the use of a language other than
that of the case for the oral procedure. Such request — which must be
submitted in the reply of the party concerned to the letter of notice to
attend the hearing — must be duly substantiated and explain the reasons
why the use of another language is sought and those supporting the use
of that other EU language'”. Where such request is granted, the authori-
sation to use another one of the languages mentioned in Article 44 for the
oral procedure shall apply in respect of all the interested persons referred
to in Article 23 of the Statute.

Whether in their oral submissions, their replies or their responses to
questions from the Court, lawyers and agents must bear in mind that, very
often, the Members of the formation of the Court, the Advocate General
and the interested persons referred to in Article 23 of the Statute will listen
to their argument in another language by means of simultaneous interpre-
tation. In the interests of the proper conduct of the hearing and in order
to guarantee the quality of the work of the interpreters'’* — who must

111 The language of the case shall be one of the EU’s official languages, generally
chosen by the applicant in direct actions, subject to specific derogations where the defend-
ant is a Member State or at the parties’ joint or unilateral request: see Articles 36 and 37 of
EC]J Rules of Procedure, and 44 and 45 of GC Rules of Procedure. In preliminary reference
proceedings the language of the case is that of the refetring national court: see Articles 37(3)
of ECJ Rules of Procedure and 45(4) of GC Rules of Procedure. In appeal proceedings
against decisions of the General Court, the language of the case shall, as a rule, be the lan-
guage of the proceedings at first instance.

112 See Articles 38(1) of the ECJ Rules of Procedure and 46(1) of the GC Rules of
Procedure. Under Article 38(8) of ECJ Rules of Procedure and Article 46(8) of the GC
Rules of Procedure, Judges and Advocates General are allowed to use any EU official lan-
guage during the oral proceedings, with the Registrar arranging interpretation into the lan-
guage of the case.

113 In preliminaty reference cases before the General Court, the requested derogation
may be a derogation in part and may concern, inter alia, answers to any questions put at the
hearing. In such cases, the initial oral submission of the party concerned and the final reply
must be made in the language of the case: see General Court, Practice Rules for the Implemen-
tation of the Rules of Procedure, 10 July 2024, point 218.

114 The team of interpreters is put together according to the language of the case, the
language(s) of the Member States represented at the hearing, and the interpretation needs
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themselves sometimes rely on interpretation into another language before

interpreting a speaker’s remarks into the language of the listener — lawyers

and agents are thus strongly advised to send the interpreters a copy of the
notes they intend to use for pleadings'””. Such notes (e.g. 3-4 pages with
highlights/bullet points, including references to the case law) must be sent

a few days before the hearing date, or even to handed out on the day of

the hearing, just before it starts. Interpreters are bound by a strict duty of

confidentiality, so the text shared with them will be used only by them and
not be communicated or disclosed to anyone else.

In order to maximize the value of oral pleading, it may be helpful to
bear the following points in mind when presenting oral argument at the
hearing:

— only what the lawyer/agent actually says when addressing the Court
will be interpreted;

— reading out a written text at speed makes simultaneous interpretation
into another language difficult. The lawyer/agent may also run the risk
to fail keeping the attention of the Court, and to lack flexibility to deal
with the points made by others;

— the interpreters will be able to work much more effectively where the
lawyer/agent speaks freely, at a natural and calm pace, with his/her
head up, using a normal conversational style and speed — shorter sen-
tences without subordinate clauses work better than longer ones; spe-
cial clarity and slow pace is suggested when referring to numbers, ref-
erences, names and acronyms, and when quoting citations;

— avoiding literary flourishes, jokes and idiomatic speech, which they
usually translate poortly, is also suggested,;

— where the lawyer/agent realizes his/her assigned speaking time is ap-
proaching the end, cutting the remaining speaking points down in

of the Members of the Court and of any groups of visitors. The task of simultaneous inter-
preters in the multilingual environment of the Court is to help lawyers to communicate
easily and fluently with the Judges, the Advocate General and the other participants in the
hearing. The interpreter’s task is to convey the speaker’s message faithfully in another lan-
guage in real time. In addition to having a perfect command of their working languages, the
Court’s interpreters must have a thorough knowledge of the subject-matter of the hearing,
They are given full access to the casefile of the proceedings in order to prepate in advance
of the hearing, by studying in depth the documents and any evidence in the case-file, thus
familiarising themselves with the relevant legal issues and terminology. See C. ZANON, S.
POLLINI, I/ multilinguismo durante le udienze: il mestiere dell interprete, in this Volume, p. 263 ff.

115 Notes for the hearing can be sent to the e-mail address of the Interpretation Di-
rectorate: interpret@curia.curopa.cu. A lawyer/agent, howevet, should not feel bound to
follow any speaking notes given to the interpreters, which are simply a guide for general
reference.
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length is the preferred option than trying to speak very fast in order to
get through the whole presentation in the time left.

5. Rights and immunities

5.1. Legal immunity, protection from search and seizure, and free-
dom of movement

Representatives enjoy special rights and immunities in exercising their
functions. These are justified by the fundamental right of the party to un-
impeded access to independent representation and include protection
from disclosure of legal confidences to opposing parties, courts, or other
bodies'"®. Under Article 19(5) of the Statute, agents, advisers, and lawyers
enjoy rights and immunities necessary for the independent exercise of
their duties, under the conditions laid down in the Rules of Procedure'".

These rights and immunities only apply to the parties’ representatives
— agents, lawyers and university professors entitled to appear before the
Court — and never to the parties themselves save, in preliminary reference
proceedings, to the limited extent that national procedural law permits
their direct participation.

Rights and immunities are not limited to physical Court appearances
but concern all aspects of the representatives’ capacity''®. What matters is
appearing in another person’s name and on its behalf, not necessarily
physically before the Court.

Tmmunity from suit

Articles 43(1) of the ECJ Rules of Procedure and 52(1) of the GC
Rules of Procedure grant representatives immunity from suit for all posi-
tions expressed, orally or in writing, in appearances before the Court and
for documents in respect of which immunity serves the proper conduct of
the proceedings. The said immunity covers acts relating to any stage of the

116 See Court of Justice, 26 June 2007, Case C-305/05, Ordre des barreau: francophones et
germanophones v Conseil des Ministres, paras 31-37; 18 May 1982, Case 155/79, AM & §, cit.,
paras 21 and 22. Articles 43 of the ECJ Rules of Procedure and 52 of the GC Rules of
Procedure establish privileges and immunities for patty representatives necessary for the
independent exercise of their functions. Article 45 of the ECJ Rules of Procedure specifies
that these rights are guaranteed in the exclusive interest of the proper conduct of proceed-
ings and may only be exercised to ensure independent representative functions.

117 Similar provisions are laid down in Article 54 of the GC Rules of Procedure.

118 The reference in Article 19 of the Statute to their exercise «when they appear before
the Court» should not be interpreted literally, as confirmed by the fact that the other lan-
guage versions of the Statute refer to persons «who appear before the Court.
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proceedings, even if they were drawn up before the proceedings were

opened or after they were closed, and whatever their nature'"’.

Exemption from search and seizure

Article 43(2)(a) of the ECJ Rules of Procedure exempts from search
and seizure all «papers and documents relating to the proceedingsy, includ-
ing written pleadings, evidence notes, documentary evidence, drafts, mem-
oranda, and other acts and documents connected with Court cases. Pro-
tection extends beyond the documents produced specifically for submis-
sion to the Court, covers also those forming part of proceedings or de-
fence files and it is not related to where the latter are located or who holds
them'”’. As regards the format covered by the exemption, content rather
than physical form attracts protection, requiring a case-by-case assessment
of the nature of each document.

Protection extends beyond documents in the representatives’ posses-
sion to those already transmitted to the Court (such as documents and com-
munications between EU institutions and the Court, preventing search and
seizure within EU institutions). Tax, police and other national authorities
cannot access materials filed with the Court. Protection also applies to
private individuals seeking access to internal documents through proce-
dural means such as common law discovery.

Protection from search and seizure continues after the end of the
proceedings. However, material created after the closure is excluded, un-
less immunity extension is proven necessary for the protection of the
proper conduct of the proceedings, with the burden of proof lying on the
person asserting it.

Article 43(2)(a) of the ECJ Rules of Procedure also governs the veri-
fication procedures for immunity disputes. When the applicability of doc-
ument protection is disputed, the relevant material must be sent directly
to the Court for inspection, to be conducted in the presence of the Regis-
trar and the concerned party. The Rules of Procedure allow customs au-
thorities and police to seal documents before transmission to the Court.
The latter has the exclusive power to decide the extent of document pro-
tection, with its decisions taking the form of orders.

119 See K. P. E. LASOK, p. cit., pp. 405-406. For positions expressed on other occa-
sions, such as internal documents not addressed to the Court, an assessment must be made
on a case-by-case basis, if necessary, evaluating any risks to the proper conduct of the pro-
ceedings and to the exercise of the independent representative’s function.

120 Similar provisions are set out in Article 52(2)(a) of the GC Rules of Procedure.
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Free movement

Articles 43(2)(b) of the ECJ Rules of Procedure and 52(2)(b) of the
GC Rules of Procedure grant the parties’ representatives the right to travel
without hindrance in the course of duty. They cannot therefore be physi-
cally prevented from participating in the proceedings. This freedom en-
compasses all the activities required by the exercise of representation,
broadly interpreted. For example, representatives must be allowed free
movement between States to meet represented parties or participate in
oral proceedings. This freedom is exercised simply by presenting proof of
the representative’s identity and the professional documents required by
Articles 44 of the ECJ Rules of Procedure and 53 of the GC Rules of
Procedure, without additional formalities being required.

The right of free movement applies to representatives, not to parties
themselves, and covers any activities functional to the proper conduct of
the proceedings. States may still impose measures limiting personal mo-
bility that do not limit a representative’s ability to plead, such as orders
regarding presence in specific locations. Finally, freedom of movement is
only designed to protect the representative from public power and cannot
be intended as the basis of investigative tools. It therefore excludes the
right to enter private premises, such as those of any opposing party.

5.2. Entitlement, waiver and loss of rights and immunities

The Rules of Procedure make the exercise of the above-mentioned
rights and immunities subject to proof of representative status and func-
tionality for the proper conduct of the proceedings. Articles 44(1) of the
ECJ Rules of Procedure and 53(1) of the GC Rules of Procedure recognize
proof of representative status as essential, whereas under Article 45(1) of
the ECJ Rules of Procedure rights and immunities are recognized in the
exclusive «interests of the proper conduct of proceedings»'*'.

Article 44(1) of the ECJ Rules of Procedure covers the different
methods through which representative status may be proven, depending
on the person’s qualification. Agents must produce an official document
issued by parties they represent; lawyers must produce the certificate of
authorization to practice before a court of an EU or EEA Member State,
together with the authority to act when representing a legal person gov-
erned by private law; advisers must produce the authority to act issued by
parties they assist.

These documents must be submitted to the Registrar, who issues a

121 A similar provision is set out in Article 54(1) of the GC Rules of Procedure.



THE JOB OF THE LAWYER BEFORE THE COURT
OF JUSTICE OF THE EUROPEAN UNION 397

certificate. The Rules of Procedure specify no time limit for such submis-
sion, except for agents, who are required to submit representative status
proof «immediately»'**. However, the Article 44(1) certificate is only re-
quired for evidentiary purposes and does not in itself constitute a basis for
entitlement. The exercise of rights and immunities requires only to prove
the relevant status, directly to the authorities before whom they are in-
voked. Presentation of the certificate is necessary only in the event of a
dispute. When issued, certificates remain valid for a predefined period,
even after the end of the proceedings if necessary. This does not imply,
however, that the representative’s rights and immunities are correspond-
ingly limited in time.

Representatives must prove that the claimed privileges are necessary
for the proper conduct of the proceedings. The required evidence must
be limited to what is strictly necessary for verification. The only exception
concerns exemption from search and seizure, for which the Rules of Pro-
cedure provide specific Court verification procedures in the event of a
dispute (see above § 5.1.2).

Articles 45(2) of the ECJ Rules of Procedure and 54(2) of the GC
Rules of Procedure recognise the possibility for the Court to waive im-
munity when this does not prejudice the proper conduct of the proceed-
ings. A waiver requires an explicit Court decision. Though Rules of Pro-
cedure do not specify waiver mechanisms, these are considered to follow
Article 151 of the ECJ Rules of Procedure. The burden of proving im-
munity is unnecessary for the proper conduct of the proceedings lies with
the party requesting the waiver.

Under Articles 46(1) and (2) of the ECJ Rules of Procedure, as well
as 55(1) and (2) of the GC Rules of Procedure, the Court may exclude
from the proceedings representatives who are using rights and immunities
for purposes other than those for which they are guaranteed (see below, §
6.2). For the same purposes, all national law remedies and professional
ethics sanctions against representatives remain available.

6. Obligations
6.1. Conduct justifying action by the Court

The Court does not maintain its own Bar or establish common ethical
standards for lawyers appearing before it. Any breaches of professional

122 See Articles 44(2) of the ECJ Rules of Procedure and 52(2) of the GC Rules of
Procedure. However, it is unclear whether this means immediately after appointment, im-
mediately after the start of proceedings, or immediately as soon as it is necessary to exercise
a right or immunity.
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conduct rules by lawyers acting in proceedings before the Court are gen-
erally dealt with by the Bar association to which the lawyer belongs, not
by the Court. The only exception to this rule concerns cases where the
breach is so serious that it affects the dignity of the Court itself. In such
cases, the Court may exercise the powers provided for in Articles 46(1) of
the ECJ Rules of Procedure and 55(1) of the GC Rules of Procedure.

The Statute provides that, «[a]s regards such advisers and lawyers who
appear before it, the Court shall have the powers normally accorded to
courts of law, under conditions laid down in the Rules of Procedure»'*.
In this regard, the Rules grant the Court three disciplinary instruments to
address situations in which the conduct of an agent, adviser or lawyer be-
fore the Court is incompatible with the dignity of the Court or with the
requirements of the proper administration of justice, or when they exercise
their rights for purposes other than those for which they were granted. In
such cases, the Court may inform the representative and/or competent
authorities to whom the person concerned is answerable by giving
him/her notice and may exclude him/her from the proceedings.

Article 46 of the ECJ Rules of Procedure covers wide-ranging con-
duct, both positive and negative. In Officine Elettromeccaniche, for example,
Advocate General Roemer suggested this could include transmitting cli-
ent-drafted documents not reviewed by representatives'*. Similarly, this
could include conduct deliberately misleading the Court'>.

The reference to the «dignity of the Court» indicates that conduct
must relate specifically to EU Courts where proceedings occur and cannot
consist of conduct relating to other courts (so, for example, conduct
against the General Court has no consequences in proceedings before the
EC]J). The reference to the «requirements of the proper administration of
justice» refers broadly to conduct aimed at misleading the Court or taken
in conflict of interest. This has been applied to conduct consisting of re-
peatedly bringing manifestly inadmissible or unfounded applications re-
garding substantially identical facts or making unsubstantiated allegations

of manifest illegality, bad faith, or similarly scandalous pleas'*.

123 See Article 19(6) of the Statute. The expression «before the Courtr, also in Article
46 of the ECJ Rules of Procedure, should not be understood literally as requiring physical
appearance of the representative before the Court during the hearing.

124 See Opinion of Advocate General Roemet, 2 December 1964, Case 108/63, Off-
cine Elettromeccaniche Merlini, cit.

125 See K.P.E. LASOK, gp. cit., p. 418.

126 See Civil Service Tribunal, 28 April 2015, Case F-33/14, Marcuccio v Commuission,
Order of the General Coutt, 29 March 2001, Case T-302/00, Goldstein v Commission, paras
40-42 (holding that the interested lawyer had failed to apply his professional judgment to
the legal justification for bringing the proceedings or for making the allegations in question).
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The reference to representatives exercising rights for purposes other
than those granted is broad and extends beyond the rights and immunities
laid down in Articles 43 of the ECJ Rules of Procedure and 52 of the GC
Rules of Procedure, to any misuse of a representative’s position. A notable
example occurred in Svenska Jonrnalistforbundet v Council, where the General
Court held that the following conduct amounted to an abuse of procedure:
«actions of the applicant in publishing an edited version of the defence on
the Internet in conjunction with an invitation to the public to send their
comments to the Agents of the Council and in providing the telephone
and telefax numbers of those Agents, [having] as their purpose to bring
pressure to bear upon the Council and to provoke public criticism of the

Agents of the institution in the performance of their duties»'".

6.2. The courses of action open to the Court

Where the Court considers that the conduct of an agent, an adviser
or a lawyer is incompatible with the dignity of the Court or the require-
ments of the proper administration of justice, or that the relevant privi-
leges, immunities or facilities are being used for purposes other than those
for which they were granted, it may take one of the measures described in
Article 46 of the ECJ Rules of Procedure.

The Court enjoys broad discretion in choosing the applicable measure
in each case. Warnings should not be understood as precedents or prereq-
uisites for other measures, which may be adopted simultaneously if neces-
sary. Conversely, the Court is not required to address a warning to the
person concerned before taking other measures.

Where the Court informs the competent authorities to whom the per-
son concerned is answerable, a copy of the letter sent to them must be
forwarded to the person concerned. Such authorities are primarily the pro-
fessional bodies to which the representative concerned is accountable and
which may initiate internal proceedings for possible breaches of profes-
sional rules.

An exclusion decision is issued in the form of a Coutt order, after
informing the concerned person of the allegations against him/her. The
concerned agent, adviser or lawyer must be given the opportunity to be
heard'*® and does not need to be represented.

On the same grounds, the Court may at any time, having heard the
person concerned and the Advocate General, decide to exclude an agent,
adviser, or lawyer from the proceedings by reasoned order, which shall

127 See General Coutt, 17 June 1998, Case T-174/95, Svenska Jonrnalistforbundet v Conn-
¢il, paras 138-139.
128 In cases before the ECJ the Advocate General must also be heard.
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have immediate effect. Since an exclusion decision leaves the interested
party without representation, it must be taken expeditiously after the con-
duct becomes known to the Court. Article 46(3) provides that the pro-
ceedings are suspended by the President for a reasonable period to allow
the party to appoint a new representative.

Exclusion orders may be rescinded at any time ~. The same applies
to any other Court-adopted sanction, including the mere information of
the representative or the competent national authorities that the Court has
been assessing his/her conduct. Since the Court’s communication may
trigger the initiation by the relevant national professional association of
internal disciplinary proceedings concerning a potential breach of the rules
on professional conduct, the new communication rescinding the previous

one may have a significant positive effect on such proceedings'”’.

129

129 See Articles 46(4) of the ECJ Rules of Procedure and 55(4) of the GC Rules of
Procedure.
130 See K.P.E. LASOK, 0p. dit,, p. 422.
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ABSTRACT

This article examines the procedural framework of legal representa-
tion before the EU Courts. Lawyers serve as intermediaries between the
parties and the Court, contributing decisively to access to justice and ef-
fective judicial protection. Their professional independence and qualifica-
tions establish their role as auxiliaries in the administration of justice. Sec-
tion 2 analyses the concept of representation in proceedings before EU
Courts, addressing appointment procedures, evidentiary requirements for
representation, and consequences of withdrawal of authority to act. Sec-
tion 3 deals with representatives’ requirements. “Lawyer” constitutes an
autonomous legal concept under EU law, encompassing both professional
qualification and independence from the represented party. The proce-
dural consequences of defective representation are also examined. Section
4 to 6 focus, respectively, on lawyers’ role in the administration of justice,
the specific rights and immunities accorded to representatives to carry out
their duties, and lawyers’ professional obligations, the Court’s disciplinary
authority over representatives, and the consequences of misusing proce-
dural rights.

Il presente articolo esamina il quadro procedurale della rappresen-
tanza dinanzi ai Giudici dell’Unione. Fungendo da intermediari tra le parti
e la Corte, gli avvocati contribuiscono in misura decisiva all’accesso alla
giustizia e all’efficace tutela giurisdizionale dei diritti. La loro indipendenza
dalla parte rappresentata e le loro qualifiche professionali definiscono il
loro ruolo di ausiliari nel’amministrazione della giustizia. L.a sezione 2 ana-
lizza il concetto di rappresentanza nei procedimenti contenziosi UE, con
riguardo alle procedure di nomina, ai requisiti per la prova della rappre-
sentanza e alle conseguenze della revoca dei poteri. La sezione 3 tratta i
requisiti dei rappresentanti. Il termine “avvocato” costituisce in diritto UE
un concetto giuridico autonomo, che comprende la qualifica professionale
e l'indipendenza. Vengono inoltre esaminate le conseguenze di eventuali
vizi della rappresentanza. Le sezioni da 4 a 6 si concentrano, rispettiva-
mente, sul ruolo degli avvocati nel’lamministrazione della giustizia, sui di-
ritti e sulle immunita concessi loro per lo svolgimento delle funzioni, sui
loro obblighi professionali, sull’autorita disciplinare della Corte e sulle con-
seguenze dell’'uso improprio di diritti procedurali.

Cet article examine le cadre procédural de la représentation juridique
devant les juridictions de I'Union. Les avocats jouent le réle d’intermé-
diaires entre les parties et la Cour, contribuant de maniere décisive a 'acces
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a la justice et a la protection judiciaire effective. Leur indépendance pro-
fessionnelle et leurs habilitations établissent leur réle d’auxiliaires dans
Padministration de la justice. La section 2 analyse le concept de représen-
tation dans les procédures devant les juridictions de 'UE, en abordant les
procédures de désignation, les exigences en maticre de preuve pour la re-
présentation légale et les conséquences du retrait du mandat ad litem. La
section 3 traite des exigences applicables aux représentants légaux. Le
terme “avocat” constitue un concept juridique autonome en droit de
I'Union européenne, qui englobe a la fois la qualification professionnelle
et indépendance par rapport a la partie représentée. Les conséquences
procédurales d’une représentation irréguliere sont également examinées.
Les sections 4 a 6 se concentrent respectivement sur le role des avocats
dans 'administration de la justice, les droits et les immunités spécifiques
accordés aux représentants pour I'exercice de leurs fonctions, les obliga-
tions professionnelles des avocats, le pouvoir disciplinaire de la Cour a
I'égard des représentants, ainsi que les conséquences d’un usage abusif des
droits procéduraux.



