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1. Introduction

According to Article 253 of the Treaty on the functioning of the Eu-
ropean Union (TFEU), the judges and advocates general of the Court of
Justice «shall be appointed by common accord of the governments of the
Member States, for a term of six years, after consultation of the panel pro-
vided for in Article 255». An almost identical formulation is to be found
in Article 254 TFEU, which concerns the qualifications and appointment
of members of the General Court. The basic requirement that the mem-
bers of the two Union Coutts' be appointed by common accord of the
governments of the Member States also appears in Article 19(2) of the
Treaty on European Union (TEU). Article 255 TFEU contains more de-
tailed provisions on the tasks, setting up, appointment and composition
of the Panel. According to Article 106a of the Treaty establishing the Eu-
ropean Atomic Energy Community (Euratom), most of the provisions of

*Former President of the 255 Panel. The opinions expressed in this article are solely
those of the author and do not in any way reflect the views of the institution to which he
belonged.

1 As can be seen from Article 19(1) TEU, the “Court of Justice of the European
Union” (CJEU) consists of the Court of Justice, the General Court as well as specialised
courts. Since the Civil Service Tribunal, which came into being in 2005, ceased to exist
as a separate court in 2016, thete have been no specialised tribunals. Article 254 TFEU
refers to “members” of the General Court. A member may be called upon to perform
the task not only of a judge but also that of an advocate general. The functioning of
advocates general at the General Court is regulated in Article 49 of the Statute of the
CJEU (Protocol no 3 annexed to the Treaties) and Articles 3 and 30 to 31b of the Rules
of procedure of the General Court, in OJEU, L 105 of 23 april 2015, with later amend-

ments.

Fascicolo Speciale 1/2026 ISSN 3034-8455



472 ALLAN ROSAS

the TFEU relating to the CJEU, including Articles 253, 254 and 255, shall
apply also to the Euratom Treaty.

The requirement that the appointment of members of the Union
Courts be preceded by a consultation with the Panel provided for in Arti-
cle 255 did not appear in Articles 223 and 224 of the Treaty establishing
the European Community (EC Treaty), which otherwise correspond to
Articles 253 and 254 TFEU, respectively. The requirement to consult a
panel was added to that Treaty by the Treaty of Lisbon of 2007 (entry into
force on 1 December 2009), which also inserted a new Article 255. Ac-
cording to the latter provision, the Panel shall «give an opinion on candi-
dates’ suitability to perform the duties of Judge and Advocate-General of
the Court of Justice and the Geneal Courts. The opinion should be given
«before the governments of the Member States make the appointments
referred to in Articles 253 and 254». As the main features of the Panel are
given in Article 255 TFEU, it has become common to refer simply to the
“255 Panel” or the “255 Committee”.

While also under Articles 223 and 224 of the EC Treaty the members
of the Union Courts were to be appointed by common accord of the gov-
ernments of the Member States, the candidate proposed by a government
was practically always appointed by common accord. In other words, there
was, at Union level, no particular screening of the candidates put forward
by national governments and the decision whom to appoint rested in real
terms with each government. Moreover, governments in most cases did
not consult any national group of independent experts and the decision to
submit a candidate was taken at political level®.

It is understandable that governments were unwilling to intervene in
the choice made by other governments, as doing so could induce other
governments to reciprocate by intervening in the candidature put forward
by them. As only one candidate was put forward by each government, the
other Member States did not have the possibility of choosing between, say
three, candidates. The latter option was, and still is, applied in the Euro-
pean Convention on Human Rights (ECHR) system’. Yet another system

2 These observations are partly based on the experience of the present author, who
was proposed by the Finnish government in 2001 to become a judge at the Court of
Justice and took up the post of a judge in January 2002.

3 According to Article 22 ECHR, the judges shall be elected by the Patliamentary
Assembly by a majority of votes cast from a list of three candidates nominated by a High
Contracting Party. Since 2010, there has been an Advisory Panel of Experts to provide
expert advice to governments on the qualification of the selected candidates. Moreover,
the three candidates finally submitted will be assessed by a committee on election of
judges of the Parliamentary Assembly before the election of one of the three candidates
by the Assembly’s plenary. See, e.g. Procedure for the election of judges to the [ECtHR],
memorandum prepared by the Secretary General of the Assembly, Council of Europe,
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was established for the appointment of judges to the EU Civil Service Tri-
bunal, which came into being in 2005 and ceased to exist as a separate
specialised court in 2016. According to then Article 3 of Annex I to the
protocol on the Statute of the CJEU, the seven judges of this Tribunal
were to be appointed by the Council, after consulting a committee charged
with the task of giving opinions on candidates’ suitability to perform the
duties of judge at the Tribunal. The task of this committee, however, was
not limited to screening the suitability of a candidate proposed by a na-
tional government as its mandate consisted of assessing the suitability of
all EU citizens who had submitted an application. Moreover, the commit-
tee was instructed to append to its opinion a list of candidates «having the
most suitable high-level experience» and containing the names of at least
twice as many candidates as there were judges to be appointed by the
Council.* In practice, the committee submitted a list ranking the candi-
dates on the basis of assessed merits.

2. Travaux préparatoires relating to Article 255 TFEU

As concerns were expressed as to whether the original CJEU system,
which differed significantly from the system governing the appointment
of judges to the European Court of Human Rights (ECtHR) (and as it
turned out, also from the system established for the now defunct Civil
Service Tribunal), provided for sufficient guarantees as to the qualifica-
tions and independence of members of the Courts to be appointed, the
idea came up of reforming in some way or another the procedure for ap-
pointing members of the two Courts. The question was discussed by a
discussion circle on the Court of Justice, set up in February 2003 by the
European Convention which was charged with preparing a Treaty estab-
lishing a Constitution for Europe’.

While the majority of the members of the discussion circle favoured
maintaining the system of appointment by common accord of the govern-
ments of the Member States as well as the principle that Member States
should continue to put forward only one candidate, the circle, according
to its final report as submitted by the chair, «also felt it was appropriate to

Parliamentary Assembly, information document SG-AS (2025) 01, 11 July 2025.

4 Quotation from Atticle 3(4) of Annex I to the CJEU Statute.

5 See the European Convention, composition of the discussion citcle on the Court
of Justice, CONV 559/03, CERCLE 1 3, 14 February 2003; tecord of a meeting on 24
February 2003, CONV 588/03. CERCLE 1 11, 28 February 2003; final report of the
discussion citcle on the Court of Justice, CONV 636/03, CERCLE I 13, 25 Match 2003.
The circle was chaired by Mr Antonio Vitorino. The Convention’s proposal for a Con-
stitutional Treaty never came into fruition but a considerable part of its content was later
carried over to the Treaty of Lisbon.
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set up an “advisory panel”, which would have the task of giving the Mem-
ber States an opinion on whether a candidate’s profile was suited to the
performance of his/her duties, particularly on the basis of objective crite-
ria relating to professional qualifications». The circle furthermore «empha-
sised that setting up a panel of this kind might make Member States more
demanding in the choice of candidates they put forward»’.

The solution proposed by the discussion circle was followed by the
Convention. A cover note submitted by the Praesidium to the Convention
in May 2003 contained draft articles on the Court of Justice and the High
Court (later to be named General Court), including draft articles 223 to
224a, which correspond to what later became Atticles 253 to 255 TFEU'.
With the exception of some drafting changes, Articles 253 to 255 TFEU
replicate the draft provisions relating to the advisory panel as submitted
by the Convention Praesidium in 2003. These draft provisions were
«based on the proceedings of the discussion circle on the Court of Justice,
chaired by Mr Vitorino». The comments to the draft articles reproduce
almost verbatim the comments contained in the final report of the discus-
sion circle®.

3. Setting up, appointment and composition of the Panel

The 255 Panel was set up in February 2010, soon after the entry into
force of the Treaty of Lisbon. According to Article 255(2) TFEU, the
Council shall adopt a decision establishing the Panel’s operating rules. The
Council shall act on the initiative of the President of the Court of Justice.
The President of the Court presented his recommendations for the oper-
ating rules in January 2010” and the Council decision relating to the opet-
ating rules was adopted on 25 February 2010". It follows largely the rec-
ommendation by the President of the Court of Justice but contains, apart
from drafting changes, two changes of substantive significance.

Thus, while according to rule 7 of the recommendation of the Presi-
dent of the Court, the Panel «may» decide to call a candidate other than a
candidate proposed for reappointment (a “new’ candidate) to a hearing
held in private, rule 7 of the operating rules as adopted by the Council

6 Final report of the discussion citcle, cit., p. 2.

7 European Convention, cover note submitted by the Praesidium, CONV 734/03,
Brussels, 12 May 2003 (15.05), pp. 8-10.

8 1bi, pp. 1 and 10.

9 Council document 5195/10, JUR 5, INST 2, Cour 1, 11 January 2010.

10 Council decision 2010/124/EU of 25 February 2010 relating to the operating
rules of the Panel provided for in Article 255 [TFEU]J, in OJEU, L 50 of 27 February
2010.
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makes the hearing mandatory by providing that the Panel «shall» hear the
new candidate in such a hearing. Moreover, while rule 8 of the recommen-
dation requires that the opinion of the Panel be reasoned and that at the
request of the Presidency of the Council, the President of the Panel shall
present the opinion to the governments of the Member States meeting
within the Council, there was no explicit rule on the distribution of the
opinion as such. Rule 8 as adopted by the Council specifies that the Panel’s
opinion «shall be forwarded to the Representatives of the Governments
of the Member States».

Also with respect to the Council decision to appoint the members of
the Panel, the Council, according to Article 255 TFEU, shall act on the
initiative of the President of the Court of Justice. With regard to the com-
position of the Panel, Article 255 provides that the Panel shall comprise
seven persons «chosen from among former members of the Court of Jus-
tice and the General Court, members of national supreme courts and law-
yers of recognised competence, one of whom shall be proposed by the
European Parliament». According to rule 3 of the operating rules, the
members of the Panel shall be appointed for a period of four years. They
may be reappointed once'".

While Article 255 or the operating rules do not specify how many
members should be former members of the Luxembourg Courts, mem-
bers or former members of national supreme courts, or lawyers of recog-
nised competence, respectively, the President of the Court of Justice,
whose initiative has always been followed by the Council, has followed the
practice of proposing a composition entailing that the former members of
the CJEU are in a minority. The Panel appointed for the first term of the
Panel (2010-2014) consisted of two former members of the CJEU, while
the ensuing membership consisted of one former member of the CJEU
for the period 2014-2018", two former CJEU members for the period

1 On the membership of the Panel and the appointment of its members see, e.g. V.
SKOURIS, Selection et nomination des members de la Cour de justice de I'Union européenne, in Europe.
Actnalité du droit de I'Union enropéenne, 2025, p. 7 ff., at 8 and the literature cited therein.

12 During the period 2014 to 2018, the only former judge at the CJEU was Christi-
aan Timmermans. During this petiod, there was thus no former member of the General
Court among the members of the Panel. As Article 255 TFEU provides that the members
of the Panel «shall be chosen from among former members of», zuter alia, the Court of
Justice and the General Court, it does not seem legally necessary to always include former
judges of both the Court of Justice and the General Court in the Panel membership. That
said, as the Panel also screens all candidates for the General Court (which at the time of
writing consists of 54 judges, that is double the number of the judges at the Court of
Justice), it is desirable to include in the membership of the Panel former members of
both courts. This has been the case for the periods 2010 to 2014 (former judge of the
General Court Virpi Tiili) and 2018 to 2026 (former judge of the General Court Eugénia
Martins de Nazaré Ribeiro).
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2018-2020 and three former CJEU members for the petiod 2022-2026".

The first President of the Panel was the then vice-President of the
French Council of State Jean-Marc Sauvé (2010-2018), who was followed
by former judge at the Court of Justice Christiaan Timmermans (2018-
2020) and the present author, also a former judge at the Court of Justice
(2020-2026). As Article 255 TFEU provides that one of the persons cho-
sen to become members of the Panel «shall be proposed by the European
Parliamenty, it is clear that there must be one member of the Panel be-
longing to this category. The wording at the same time makes it clear that
the person proposed by the European Parliament shall fulfil one of the
criteria for membership listed in Article 255 (former member of the CJEU,
members of national supreme courts and lawyers of recognised compe-
tence)'*.

4. Procedures and working methods

The operating rules referred to above set out the main procedures to
be followed by the Panel. According to rule 4, the Panel shall be presided
over by one of its members, appointed for that purpose by the Council
while the General Secretariat of the Council (in practice its Legal Service)
shall be responsible for the Panel’s Secretariat, including providing the ad-
ministrative support necessary for the working of the Panel”. According
to rule 5 of the operating rules, meetings of the Panel shall be valid if at
least five of its members are present. In practice, a member can be “pre-

13 See the Council decisions appointing the members of the Panel: decision
2010/125/EU of 25 February 2010, in OJEU, L 50 of 27 February 2010; decision
2014/76/EU of 11 February 2014, in OJEU, L 41 of 12 February 2014; decision
2017/2262 of 4 December 2017, in OJEU, L 324 of 8 February 2017; decision 2020/539
of 15 April 2020, in OJEU, L 122 of 20 April 2020; decision 2021 /47 of 21 January 2021,
in OJEU, L 21 of 22 January 2021; decision 2021/2232 of 14 December 2021, in OJEU,
L 448 of 15 December 2021.

14 In the discussion circle on the Court of Justice of the European Convention
referred to above, «one member was opposed to the idea of the European Parliament’s
involvement because he saw in it a danger that the appointment process would become
politicised», document CONV 636/03, CERCLE 1 13 of 25 March 2003, p. 2. Such fears
have not materialised. The current member proposed by the European Parliament is Julia
Laffranque, former judge at the ECtHR and current judge at the Estonian Supreme
Coutt, Council decision 2021/47 of 21 January 2021, in OJEU, L 21 of 22 January 2021.

15 In practice, there has normally been one legal adviser from the Council Legal
Service serving as the Secretary of the Panel. The legal advisers who have been responsi-
ble for the Panel’s Secretariat are listed in the seventh activity report of the Panel, adopted
on 25 February 2022, Luxembourg, 2022, p. 6.
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sent” by video conference. This possibility was used during the worst pe-
tiod of the global Covid health crisis in 2020 in particular'® but has also
from time to time been used more recently, it being understood that it has
been considered desirable that as many members as possible are physically
present. The President and Secretariat of the Panel have always been phys-
ically present, and so has, with one exception, also been the candidate
heard by the Panel".

Apart from the requirement of a quorum of five members, rule 5 pro-
vides that the deliberations of the Panel «shall take place % camera». This
rule should be seen against the background of rule 7, which provides that
the hearing of a candidate «shall take place in private» and rule 8, according
to which the Panel’s opinion on the suitability of a candidate «shall be
forwarded to the Representatives of the Governments of the Member
States». Already the report of the discussion circle on the Court of Justice
of the European Convention (2003) referred to above stated that the de-
liberations of the Panel «would not be public» and that the Panel «would
not hold any hearings»'®. It is obvious that by ruling out a “hearing”, the
discussion circle had in mind a public hearing."

From the very beginning of its work, these rules have been applied by
the Panel with a view to guaranteeing the strict confidentiality of the hear-
ings, the deliberations and at least the substantive parts of the opinions™.
That the opinions of the Panel are submitted to the governments of the
Member States only and that their main bulk remains confidential has been
condoned by the European Ombudsman, who has found that the Council
was justified in refusing to grant full public access to the opinions, «pri-
marily to ensure that the Panel continued to be free to express frank and
robust views on the merits of candidates» but also out of privacy con-
cerns”. Various proposals have been put forward by legal scholars with a
view to increasing the transparency of the Panel proceedings and in par-
ticular public access to the opinions™. In the view of the present author,

16 See the seventh activity report, cit., p. 7.

17 Observations by the present author, President of the Panel.

18 Report of the discussion circle, cit., p. 2.

19 In any case, operating rule 7 as adopted by the Council requites a hearing in the
case of a “new” candidate.

20 See the seventh activity report of the Panel, cit., p. 16; A. ROSAS, The role of the
255 panel: some observations, in EULawlive, op-ed. of 7 October 2024 in the context of a
symposium on “The selection of EU judges and the 255 committee”, eulawlive.com (see
also below).

21 Decision 1955/2017/THH of 23 May 2019. The quotation is from the introduc-
tory part of the decision.

22 See, e.g. A. ALEMANNO, Sunlight is the best disinfectant for EU judicial selection, in EU-
LawLive, op-ed. of 25 September 2024; D. SARMIENTO, A necessary committee in need of a
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making the opinions public would require amendments to the operating
rules of the Panel, taking also into account the established practice of the
Panel and of the General Secretariat of the Council and the decision of
the European Ombudsman referred to above. It should be added that he
does not consider such amendments desirable, taking into account not
only the need to ensure that the Panel be free to express «frank and robust
views» on the merits of candidates but also because of privacy concerns™.
That said, the Panel should be as transparent as possible about its working
methods and the criteria applied by it. The public activity reports of the
Panel are quite exhaustive in this regard™.

Finally, a short summary will be provided of the procedures applied
by the Panel with regard to the information the Panel is seeking and the
input expected of the candidates™. With regard to candidates for a first
term of office, there is always a written procedure followed by a hearing.
In the written part, the respective government is requested to provide an
account of the national procedures, if any, that led to the candidate being
selected and the essential reasons which led the government to propose
the candidate. In [alancius, the role of the national selection procedure has
also been considered by the Court of Justice, which held that, on the one
hand, «each Member State remains free to decide whether or not to pro-
vide for a procedure for selecting and proposing a candidate for the office
of Judge of the General Court» but, on the other, that the national rules
must be construed so as to guarantee that they «cannot give rise, in the
minds of individuals, to reasonable doubts as to whether the proposed
candidate meets the requirements laid down in the third subparagraph of
Article 19(2) TEU and the second paragraph of Article 254 TFEU» (the
latter provision, refers, znter alia, to «persons whose independence is be-
yond doubt»)*. It should be added that if the Panel considers that it is in

necessary upgrade, in EULawl ive, op-ed. of 4 October 2024 and other contributions to the
symposium referred to in note 20.

23 M. BOBEK, The past and the future of the 255 panel, in EULawl ive, Weekend edition,
28 June 2025, p. 16, submits as one possibility that the opinions of the Panel could be
made public with the consent of the candidate concerned. Such a change would probably
have as an effect that most, if not all, negative opinions would remain confidential.

24 See also V. SKOURIS, Selection et nomination des members de la Cour de justice de I'Union
enropéenne, cit., pp. 8-9.

25 See the seven activity reports of the Panel submitted since 2011, ¢g. the seventh
activity report, cit., pp. 11-16. See also J.-M. SAUVE, Le rdle du comité 255 dans la sélection du
juge de I'Union, in A. ROSAS, Y. BOT, E. LEVITS (eds.), L.a Cour de justice et la construction de
lEurope-Analyses et perspectives de soixcante ans de jurisprudence, The Hague, 2013, p. 99 ff.; A.
ROSAS, The role of the 255 panel: some observations, cit.

26 Court of Justice, 29 July 2024, Case C-119/2023, VValanéins, paras 54-55. See also
V. SKOURIS, Selection et nomination des members de la Cour de justice de 'Union européenne, cit.,
pp. 11-12.
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need of further information about the national procedure or some other
relevant information, it can, according to rule 6 of the operating rules, «ask
the government making the proposal to send additional information or
other material which the panel considers necessary for its deliberation».

As to the input of the candidates for a first term of office, the Panel
requests a letter from the candidate explaining their reasons for applying,
a CV in the harmonised form defined by the Panel, the text of one to three
recent publications (if any) and a presentation of one to three complex
legal cases which the candidate has handled in their professional practice®’.
With respect to candidates for the renewal of a term of office (reappoint-
ment), the type of information requested is different, consisting mainly of
statistical material concerning closed and pending cases for which the can-
didate has acted as a rapporteur or as an advocate general, including com-
parative data (concerning the expected duration of proceedings in compa-
rable cases). This statistical information is provided by the two Coutrts.

As noted above, a hearing is obligatory for candidates for a first term
of office. The Panel considers that it could, in exceptional cases, organise
a hearing also for candidates for renewal (if there are doubts about the
candidate’s capacity to perform their duties) but has so far never done so™.
If there is a hearing, it is preceded by a preliminary discussion among the
members of the Panel on the merits of the candidature and possible issues
or lacunae to clarify at the hearing. The meetings of the Panel, including the
hearings, take place in the Council buildings in Brussels. The hearings last
for an hour, ten minutes being reserved for introductory remarks by the
candidate and 50 minutes for questions to the candidate put by the mem-
bers of the Panel”. Present in the meeting and the hearing are also the
Secretariat of the Panel and simultaneous interpreters. The internal delib-
erations of the Panel (which, as noted above, take place 7 camera) are in
practice held immediately after the hearing. They end by the consideration
and adoption of an opinion, which is normally signed by the members of
the Panel on the day of the meeting and the hearing. The opinion, whether
favourable or not, will be submitted to the governments shortly after the
day of the meeting and hearing™.

According to rule 8 of the operating rules, the opinion of the Panel
shall be reasoned and the statement of reasons «shall set out the principal

27 For more details see the seventh activity report, cit., pp. 12-13.

28 Ibidem, p. 13.

29 For more details see ibidems, pp. 13-14. See also V. SKOURIS, Selection et nomination
des members de la Conr de justice de I'Union européenne, cit., p. 9.

30 The meetings and hearings are often organised on a Friday, in which case the
opinion will normally be submitted to governments on the following Monday.
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grounds on which the panel’s opinion is based». While the opinion is al-
ways submitted in writing to the representatives of the governments of the
Member States, the Presidency of the Council could request the President
of the Panel to present the opinion to the representatives of the govern-
ments of the Member States meeting within the Council. To the best of
the knowledge of the present author, such a request has never been made.
That said, the then President of the Panel, on 3 October 2012, gave an
account of the work of the Panel since March 2010 at a meeting of the
Committee of Permanent Representatives (COREPER 1II) and the present
President of the Panel gave a similar presentation at an informal meeting
of the permanent representatives, on 13 November 2024.

5. The assessment of candidates’ suitability

While the Panel considers that the criteria established by the TFEU
are exhaustive, «the panel nevertheless considers that they could be further
clarified and specified»’. In order to increase the transparency and pre-
dictability of the assessment of candidates, the Panel has from the very
beginning of its work, in 2010, developed six “considerations” to take into
account, namely the candidates’ 1) legal capabilities; 2) professional expe-
rience; 3) ability to perform the duties of a judge; 4) language skills; 5)
ability to work as part of a team in an international environment and 0)
whether their independence, impartiality, probity and integrity are beyond
doubt™. In the cases where the Panel has reached a negative conclusion
on the candidate’s suitability, the negative opinion has normally been
based on one or more of the first three considerations.

In September — October 2024 the on-line portal EULawlLive was host
to a symposium on the selection of judges and the 255 Panel. The debate
was triggered by the unfavourable opinion the Panel had given concerning
a Portuguese candidate to become judge at the Court of Justice. The par-
ticularly harsh criticism of this decision expressed by some commentators
principally focused on the fact that the candidate in question was actually
a judge and vice-President of a constitutional court and thus, according to
them, fulfilled one of the criteria of Article 253 TFEU, that is, «possess
the qualifications required for appointments to the highest judicial offices
in their respective countries»™. They also disapproved of the Panel’s ap-
plication of the consideration relating to professional experience. The

31 Seventh activity report, cit., p. 17. See also J.-M. SAUVE, op. cit.; A. ROSAS, The role
of the 255 panel: some observations, cit.

32 Seventh activity report, cit., p. 17.

3 See, in particular, J.H.H. WEILER, Who will judge the judges who judge the judges? The
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Panel has specified and clarified this consideration by establishing a pre-
sumption (which can be rebutted), according to which less than 20 years’
experience of high-level duties for candidates to become members of the
Court of Justice «would be unlikely to be deemed sufficient»™*.

Without going here into the issues relating to the assessment of can-
didates and the six considerations the Panel has applied in any greater de-
tail, four observations may be made. First, the Panel’s practice has re-
mained constant since its establishment and is thus well established. Sec-
ond, the percentage of unfavourable opinions has remained roughly the
same over the years (between 20 and 25 per cent of all opinions given for
a first term of office). Third, while the opinions are not legally binding, the
governments of the Member States have never appointed a candidate who
has received a negative opinion from the Panel. Fourth, the Panel disa-
grees with the thesis put forward by some of the commentators in the
above-mentioned on-line symposium, according to which, because of the
wording of Article 253 TFEU, actual membership in a national supreme
or constitutional court automatically makes the candidate suitable. That
thesis would imply that the criteria for membership of the CJEU would
vary depending on the Member State concerned. It also disregards the task
of the Panel as established by Article 255 TFEU, that is, to assess the
«suitability» of candidates to perform the duties of member of the CJEU
(and thus not of national courts). Fifth, the claim by some of these com-
mentators that the Panel is contributing to creating an “EU judicial bu-
reaucracy’ is surprising, to say the least, as even a cursory look at the cur-
rent members of the two Union Courts — which in most cases have been
screened by the Panel — will display a variety of different professional
backgrounds. If there is a tendency to spot, it would be that many of them
have a background as national judges™.

In the above-mentioned case of alantius, the Court of Justice distin-
guished between three stages of the procedure for appointing members of
the CJEU: the first stage consists of the government proposal for a candi-
date, the second of the 255 Panel’s opinion on that candidate’s suitability

curious case of Gongalo Manoel de 1 ilbena de Almeida Ribeiro, in EULanl ive, op-ed., 20 Sep-
tember 2024; and G. AMATO ¢ al., Selecting EU judges: the role of the 255 Committee according
to the Treaty, in EULawl jve, op.ed., 23 September 2024. See also V. SKOURIS, Selection et
nomination des members de la Conr de justice de 'Union européenne, cit., p. 10 (footnotes 24-25),
who provides a list of the contributions to the symposium.

34 Seventh activity report, cit., p. 18. For judges of the General Court, the consider-
ation is dess than 12 or even 15 years’ experience». See also V. SKOURIS, Selection et nomi-
nation des members de la Conr de justice de I'Union européenne, cit., pp. 9-10.

35 See also A. ROSAS, The role of the 255 panel- some observations, cit., p. 3.
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and the third stage of the decision, following this opinion, of the govern-
ments of the Member States to make the appointment™. While the deci-
sion of the governments of the Member States (which has not been con-
sidered to constitute a decision of the Council or another Union institu-
tion or body) is not subject to judicial review by the CJEU”, the Member
States, according to the Court, are nevertheless obliged to ensure that their
proposed candidate meet the requirements of independence and profes-
sional ability laid down in Article 19(2) TEU and Article 254(2) TFEU.
The Court of Justice added, in the second place, that the «verification
of the suitability of candidates proposed by the Member States [...] is also
the responsibility of the panel provided for in Article 255 TFEU»". «For
the purposes of the adoption of its opinion on that suitability», the panel
must check that the candidates meet the above requirements”. The Court
of Justice also, citing an activity report of the Panel, observed that the exist-
ence of an open, transparent and rigorous national selection procedure may
be a relevant factor in checking compliance with the requirements (although
lack of such a national procedure will not in itself cast doubts on the quali-
fications of the candidate). It further recalled that according to rule 6 of its
operating rules, the Panel may ask the government making the proposal for
additional information or other material which the Panel considers neces-
sary for its deliberations™. The alantius case is an illustrative remainder of
the fact that even if the decision of the Member States is not in itself subject
to judicial review by the CJEU, some elements of the entire procedure may
nevertheless come before the Union Courts. It is to the links which exist
more generally between the Panel and the CJEU that we shall now turn.

6. The 255 Panel and the CJEU

As this contribution will appear in a publication relating to the differ-
ent roles of various organs and actors at the CJEU, it is pertinent, in con-
clusion, to provide a brief account of the links which exist between the
Panel and the Union Coutts. It should, however, be recalled, at the outset
that the Panel is an independent body, established under EU primary law,

36 Court of Justice, 29 July 2024, Case C-119/2023, 1V alanéins, cit., para 29. It should
be noted that in the judgment, the Court referred to the procedure for appointing judges
to the General Court and not to the Court of Justice because the case concerned the
national procedute to appoint a judge of the General Court. See also V. SKOURIS, Se/ection
et nomination des members de la Conr de justice de I'Union européenne, cit., pp. 11-12.

37 Court of Justice, order of 16 June 2021, Case C-685/20 P, Sharpston v Council and
Representatives of the Governments of the Member States, paras 46 and 49.

38 Court of Justice, 29 July 2024, Case C-119/2023, VValanéins, cit., para 58.

39 1bi, para 59

40 Ibi, paras 60-61.
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and does not form part of the CJEU. That the Panel, on the other hand,
does not exist and function in complete isolation from these institutions
is already demonstrated by the wording of Article 255(2) TFEU, according
to which the Council shall adopt a decision establishing the operating rules
of the Panel as well as a decision appointing its members. In both cases, it
shall act on the initiative of the President of the Court of Justice. While
the proposals of the President of the Court of Justice for members of the
Panel have always been followed by the Council, the operating rules, as
noted above, contain two substantive modifications to the recommenda-
tion made by the President of the Court of Justice, one relating to the
obligation to hold a hearing with candidates for a first term of office and
the other specifying that the opinions of the Panel are to be forwarded to
the representatives of the governments of Member States.

With regard to the reappointment (renewal of a term of office) of
judges or advocates general, the Panel has developed a practice of request-
ing statistical information on cases in which the candidate has acted as
rapporteur of, as the case may be, advocate general®'. This information
covers both closed and pending cases. The Panel has also requested infor-
mation allowing a comparison of the duration of proceedings in the closed
cases dealt with by the candidate for reappointment with the expected du-
ration of proceedings in similar cases, on the basis of indicative internal
deadlines of the respective court”. More generally, the information re-
quested is provided by the two courts, which has entailed frequent con-
tacts between the cabinets of the presidents of the courts and the president
and secretariat of the Panel. This cooperation is limited to the completion
of the file concerning each candidate for reappointment and the Panel
does not hear any representative of the courts on the merits of such can-
didates. Nor are the Panel’s opinions forwarded to the courts.

It should be added, concerning candidates for renewal of a term of
office, that the Panel has never given an unfavourable opinion on such a
candidate. The Panel has nevertheless observed that this possibility «can-
not be ruled out if certain specific circumstances were to arise which made
it appear that a candidate was unable to continue to perform demanding
judicial duties»*.

Lastly, it should be recalled that cases concerning the procedures for
appointing members of the CJEU and thus procedures involving, in some
way or another, the role of the 255 Panel as well, may come before the
CJEU itself. In Sharpston v Council and Representatives of the Governments of the
Member States, the General Court, and on appeal the Court of Justice, held

41 Seventh activity report, cit., p. 14.
42 Observations by the present author, in his capacity as President of the 255 Panel.
43 Seventh activity report, cit., p. 14.
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that actions for annulment under Article 263 TFEU (legality review)
against decisions to appoint members of the two Union courts are inad-
missible since such decisions are not acts of Union law adopted by insti-
tutions, bodies, offices and agencies of the Union but acts adopted by rep-
resentatives of the governments of Member States acting, not in their ca-
pacity as members of the Council, but as representatives of their govern-
ments, and thus collectively exercising the powers of the Member States*.
While in that case, the contested decision to appoint, by common accord,
an advocate general to the Court of Justice had been preceded by a (fa-
vourable) opinion of the 255 Panel, the specific role of the Panel in the
appointment procedure did not come up as an issue. The role of the Panel
could become more of an issue if a request to have access to the opinions
or other documents of the Panel has been denied and there would be an
action of annulment against that decision”. No such action has been
brought so far before the General Court but as was noted above, a com-
plaint has been handled by the European Ombudsman, who held that the
Council was not obliged to give access to a Panel opinion in its entirety™.
Preliminary ruling cases may be a different matter. In the above-men-
tioned case of [alaniius, the Court of Justice held that despite it lacking
jurisdiction to examine, under Article 263 TFEU, the legality of Member
States’ appointment decisions does not preclude the Court from having
jurisdiction «to answer questions referred for a preliminary ruling concern-
ing the interpretation of EU law raised by the referring court in a dispute
concerning the legality of national decisions proposing a candidate for the
office of Judge of the General Court»”. As already noted above, the Court,
while considering that the national appointment procedure is governed
not only by national law but also by Article 19(1) TEU and Article 254
TFEU, also referred to the second stage of the appointment procedure,
involving the 255 Panel’s assessment, under Article 255 TFEU, of candi-
dates’ suitability to perform the duties of judge and advocate general.
Apart from the possibility that cases concerning in some way or an-
other the role of the 255 Panel may come up before the CJEU, the Panel,
of course, plays a role in contributing to the shaping of the professional

4 Court of Justice, order of 16 June 2021, Case C-685/20 P, Sharpston v Council and
Representatives of the Governments of the Member States, cit., paras 45-57. See also Court of
Justice, Order, 16 June 2021, Case C-684/20 P, Sharpston v Council and Conference of the
Representatives of the Governments of the Member States. See also V. SKOURIS, Selection et nomina-
tion des members de la Cour de justice de 'Union enropéenne, cit., p. 11.

45 See Regulation (EC) No 1049/2001 of the European Parliament and of the
Council of 30 May 2001 regarding public access to the European Parliament, Council
and Commission documents, in OJEC, L. 145 of 31 May 2001, in particular its Article 8.

46 Decision 1955/2017/THH of 23 May 2019.

47 Court of Justice, 29 July 2024, Case C-119/2023, VValanéius, cit., para 33.
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profile of members of the Union courts. It should be recalled, however,
that, contrary to what was the case for the committee assessing candidates
for the EU Civil Service Tribunal, it is not the task of the 255 Panel to
select between two or more candidates as its mandate is limited to as-
sessing the suitability of the single candidate proposed by the government
concerned. If after an unfavourable opinion, the government concerned
proposes another candidate, it is again up to the Panel to screen this, and
only this candidate. There is no denying, on the other hand, that the
Panel’s opinions, viewed as a whole, as well as its activity reports, will be
taken into account when individual Member States decide to propose a
candidate. And an unfavourable opinion on a given candidate has always
led the government concerned to withdraw its initial propose and propose
another candidate. It is only to be hoped that the 255 Panel will also in the
future contribute to ensuring the highest possible professional standards
in the selection of members of the CJEU and thus continue to constitute
an important cog in the EU judicial machinery.
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ABSTRACT

The article deals with the role and functioning of the Panel provided
for in Article 255 TFEU, which is responsible for giving an opinion on
the suitability of candidates for the positions of judges and advocates
general at the Court of Justice and the General Court of the European
Union. It outlines the Panel’s regulations, composition and operating
procedures, as well as the criteria for assessing candidates. Finally, it
examines the relations between the committee, the Member States and the
Court of Justice and highlights the committee’s role in guaranteeing the
independence, competence and quality of the European Union’s courts.

Iarticolo analizza il ruolo e il funzionamento del comitato previsto
dall’articolo 255 TFUE, incaricato di esprimere un parere sull’adeguatezza
dei candidati giudici e avvocati generali della Corte di giustizia e del
Tribunale dell’Unione europea. Viene ricostruita la disciplina normativa,
la composizione e le procedure operative del comitato, nonché i criteri di
valutazione dei candidati. Infine, ¢ esaminato il rapporto tra il comitato,
gli Stati membri e la Corte di giustizia ed ¢ evidenziato il ruolo del primo
nel garantire indipendenza, competenza e qualita dei componenti la
giurisdizione dell’Unione europea.

Larticle analyse le role et le fonctionnement du comité prévu a
Particle 255 TFUE, chargé de donner un avis sur 'adéquation des
candidats aux fonctions de juges et d’avocats généraux a la Cour de justice
et au Tribunal de 'Union européenne. Il retrace la réglementation, la
composition et les procédures opérationnelles du comité, ainsi que les
critéres d’évaluation des candidats. Enfin, il examine les relations entre le
comité, les Etats membres et la Cour de justice et souligne le role du
comité dans la garantie de I'indépendance, de la compétence et de la qualité
de la juridiction de 'Union européenne.
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