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1. Secrecy of proceedings, compactness of the judicial college and
independence of judges

The literature on the “profession” of judge at the Court of Justice of
the European Union (“CJEU”, or the “Court”) is very scarce'. And
indeed, studies that focus predominantly on the organizational aspects of
the Court or its procedural profiles cannot capture the spirit and particular
attitude that animates its members and that makes this institution the
guardian, but also the engine, of European integration.

It must be acknowledged that, seen from the outside, the Court may
appear as a rather impenetrable monolith, both in terms of the role of
individual judges and its internal dynamics. This is due not only to the duty
of secrecy surrounding the Court’s work but also to the compact image it
projects outward. Both these aspects are functional to protecting the most
essential characteristic of judges, which is their independence.

The obligation of confidentiality — and particularly the obligation to
preserve the secrecy of deliberations — constitutes a specific duty for
judges under Article 2 of the CJEU Statute. It also forms part of their
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professional ethics and is strictly inherent to their duty of loyalty towards
the institution. All judges are required to ensure that this obligation is
observed, including by their collaborators.

The secrecy surrounding the judges’ work is aimed at shielding them
from possible external pressures that may arise both from private parties
— given that the Court’s judgments often carry extremely significant
economic implications — and from the respective government, also in view
of the renewal of judges’ mandates.

This obligation, moreover, is part of the initial imprinting of a judge.
Before taking up his/her duties, each judge takes a solemn oath before the
Court, undertaking not only to perform his/her functions in full
impartiality and conscientiously, but also «to preserve the secrecy of the
deliberations of the Court».

Interestingly, Advocates General also take the same oath, even
though they do not participate in any deliberations (dé/ibérés) nor in other
stages of the Court’s decision-making and, once their Opinions are
rendered, they will know nothing more about the case until the judgment
is published. Therefore, for the Advocate General, who possesses a
limited amount of information, confidentiality essentially consists of
revealing anything neither about their own Opinions — or those of other
Advocates General they may have learnt about —before they are published
nor the information they can acquire in the General Meeting (Réunion
Générale).

For judges, confidentiality is not confined to the deliberations in the
strict sense but extends to all non-public stages of the Court’s decision-
making process. For example, from the moment a case is lodged until the
(possible) hearing is held, the identity of the reporting judge remains
confidential. It is, in fact, the Registry that handles transmitting any
requests for clarification to the referring judge, as well as written or oral
questions to the parties.

And after the judges have deliberated the judgment, the text of the
latter must remain secret for several weeks, or even months, awaiting
translation into the various EU official languages, until its operative part
is pronounced, by the President or by other judges of the Court, in a
weekly “audience de prononcés” and its text is published.

Finally, even once the judgment is published — although the name of
the judge appears in the heading of the judgment as member of the
formation (juge siégeant) or as the reporting judge (juge rapportenr) — no one,
from the outside, will ever know exactly to what extent they influenced
the final decision, whether they agreed with it, how they may have
contributed to modifying some parts of the juge rapportenr’s proposal, or
what positions they expressed during the discussions.
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Seen from the outside, the individual figure of the judge — unlike that
of the Advocate General — tends to merge with the collective institution
and the specific Chambers in which they sit. Although the reporting judge
plays a very important role, the judgment is “choral”. Regardless of the
internal discussions that may have taken place, the formation appears
compact and responsibility for the judgment is shared by all members who
sign it.

This outward cohesion, much like confidentiality, contributes to
shield judges and thereby strengthens their independence. Even the fact
that judges are not allowed to issue dissenting opinions — contrary to what
some scholars contend” — serves the same purpose, protecting judges from
external interference and political pressures.

The judges of the Court of Justice, as such, speak through judgments.
While this concept may at first sight seem of limited relevance, it is instead
of the utmost importance, as it illustrates both the role of the judge as a
member of a collegial body, and the distinction between their role and that
of the Advocate General, who expresses opinions in the first person’.

Admittedly, judges occasionally publicly express their own views
through academic writings or conference speeches, but they do so in a
personal capacity, always specifying that their opinion does not bind the
institution to which they belong.

Although secrecy and compactness are necessary to safeguard the
independence of the Court’s judge — may make the institution appear
impenetrable from the outside — the Court is not insensitive to
transparency needs. The Court opens its doors very frequently to the
outside, receiving numerous visits by scholars and students. In recent
years, it has established a program of biannual meetings with judges of the
European Court of Human Rights, and alternating-year with
representatives of national supreme and ordinary courts, as well as bilateral
visits with Constitutional Courts.

But, above all, responding to requests from the press and civil society,
the Court has made many hearings and the delivery of judgments available
via live streaming®. It should also be noted that a huge portion of the

2 See on this subject S. RODIN, A Metacritique of the Court of Justice of the European
Union, in 1/ Diritto dell’'Unione enropea, 2016, p. 193 ff.

3 Particular in this respect is the position of the Advocate General at the General
Court, who, following the recent reform, combines this role with that of judge, albeit in
other formations of the General Court and therefore, with reference to the latter role, is
also bound to observe the obligation of secrecy. See Article 49a of the Protocol (No. 3)
on the Statute of the Court of Justice of the European Union (hereafter the “Statute”).

4 See Article 80a of the Rules of Procedure of the Court of Justice of 25 September
2012 (OJEU, L 265 of 29 September 2012), with corrigenda (OJEU, 1. 2024 /90475 of 5
August 2024, and OJEU, L 2024/90553 of 6 September 2024), as amended on 18 June
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Court’s budget is dedicated to translation, so that judgments are accessible
to all interested parties.

2. Collegiality

While from the outside the Court may appear as a compact
institution, within it discussion and debate flourish in every step of
judgment-making process. Yet there is no contradiction between these
two aspects: what ultimately matters is that the judgment becomes part of
the body of precedent and thus belongs to the Court as a whole.

The main aspect that characterizes the work of a judge — clearly
distinguishing it from that of the Advocate General — is collegiality.

Judges work collectively, in the different formations in which they sit:
the three-judge chambers, the five-judge chambers, the Grand Chamber
and, much more rarely, the Full Court. Each case involves several
moments of collective work: from the discussion on how to handle the
case at the Tuesday General Meeting of the Court (with the participation
of Advocates General and the Registrar), to the possible hearing, and
finally to the deliberations (dé/ibérés), which may be preceded by a chamber
round table.

The timetable for these stages of collegial work is set at the
administrative level, that is, by the registry through the network of
assistants, and not by the individual judge. As a result, judges must adhere
to a tight schedule, often down to the minute. Moreover, the judge learns
the hearing agenda only a few weeks in advance. Except in the five-judge
chamber and in the Full Court, participation in other chambers takes place
by rotation, according to an order set by the registry, in accordance with
the Court’s Rules of Procedure, except for the Chamber President, who
always participates (in the Grand Chamber also the Vice President).

Being a permanent member of a three-judge and a five-judge
chamber, and taking part by rotation in the Grand Chamber, a judge is
constantly engaged with multiple cases, across different formations, at
different stages of the proceedings, and on the most diverse subjects, while
having to comply with strict deadlines for each of them.

The workload is therefore considerable, and judges soon learn to
optimize their time, including evenings at home after dinner and much of
the weekend, in order to carve out moments of “solitude” to reflect on

2013 (OJEU, 1. 173 of 26 June 2013), on 19 July 2016 (OJEU, L. 217 of 12 August 2016),
on 9 April 2019 (OJEU, L 111 of 25 April 2019), on 26 November 2019 (OJEU, L 316
of 6 December 2019) and on 2 July 2024 (OJEU, 1.2024/2094 of 12 August 2024) (here-
after, the “RoP”).
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how to solve the cases for which they are rapporteur, as well as on whether
and how to intervene in those of their colleagues.

Collegiality also requires availability and flexibility in adapting to the
Court’s institutional needs. In case of genuine impediments, some
meetings can be postponed — an unwelcome additional burden for the
Chamber president, who must reorganize the schedule. If a judge is unable
to attend a hearing, another colleague (normally, the Vice President or the
President of the Court) must replace them, also throughout the
subsequent stages of that case. Being part of a college therefore entails
responsibilities and imposes limits on “external” activities, such as
lecturing or participating in conference or events. For this reason, a judge
may request authorization from the Court to participate in external events
only in the weeks immediately preceding the Chamber hearings, when the
composition of the formation is known, and only if they are not sitting, so
as to avoid issues with the composition.

Interaction with référendaires (law clerks) and assistants is also
continuous. For this reason, leaving judicial office and returning to work
“alone” may feel unusual — at least it did for me.

Yet collegiality is not only about “working together” but, above all,
about “deciding together”.

Collegiality is tied to the “shared responsibility” noted above: since
every judgment is signed by all members of the formation, each judge has
an interest to strengthen the substantive and formal quality of the decision,
and may therefore intervene with written notes or during the délibéré
whenever deemed appropriate. Even judges not sitting in the formation
because of rotation receive the draft judgment prepared by the reporting
judge and may submit notes for the dé/ibéré, though this happens very
rarely.

Collegiality is genuine at the Court. Every member of a formation
may express dissent or propose amendments to the draft judgment, which
are then collectively assessed and discussed. Debates can be lively and at
times lengthy, despite speaking time being rigorously kept brief,
particularly in the Grand Chamber. However, judges who wish to
elaborate further their positions may circulate written notes before the
délibéré. This practice not only limits the duration of the deliberations but
also allows the rapporteur to integrate different perspective into a revised
draft, distributed to other members of the Chamber before the dé/zbére.

The collegial nature of the Court is most visible during deliberations
themselves, when the revised draft distributed by the reporting judge is
discussed point by point. There are no pre-established majorities or
minorities: each decision is a self-standing case, and each judge decides
individually, based on their conscience and knowledge. While consensus
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is easier to reach in smaller formations, in the Grand Chamber or the Full
Court divergent views on specific points are more common, and it nearly
always falls to the President of the Court to broker a synthesis.

Despite sometimes animated debates, the atmosphere among judges
is defined by mutual respect. Discussions remain friendly and measured.
Perhaps to favor emotional detachment and civility, the practice in the
Grand Chamber and General Meeting is to use the formal address (vous in
French) rather than the informal 7%, which is more common in the other
Chambers and in daily life.

Collegiality is thus both a privilege and a burden for a judge. It fosters
friendship, mutual respect, and a deeper understanding of different
perspectives. Yet, while in most cases the formation accepts the solution
proposed by the rapportenr with only minor drafting refinements, the
reporting judge must at times negotiate with the other members of the
formation compromise solutions capable of securing consensus without
undermining the quality of the judgment. Of course, the juge rapportenr has
their own idea of how the case should be decided and normally seeks to
defend it. But in the face of colleagues’ objections, it is not uncommon
that they, too, are persuaded to modify their proposed solution.

3. Coherence and innovation. Respect for precedents

From the moment of their arrival at the Court, judges find themselves
engaged in a dialogue — not only with their confréres, but also, symbolically,
with those who preceded them, even if they no longer sit on the bench.

Unlike the acts of other Union institutions, which require a legal basis,
no judgment of the Court, however innovative, can be built from nothing,.
The corpus of case law is the key to the continuity of the Court’s vision:
judges pass, case law remains. It belongs to the institution as such and
constitutes, for the members who alternate there, a precious heritage from
which to draw, a patrimony shaped by the work and wisdom of the many
judges who have contributed, also with the help of Advocates General, to
its development.

Respect for precedents, albeit not absolute, is intrinsic to the judicial
function. Striking a balance between consistency with established case law
and, sometimes, the need to innovate is an extremely delicate exercise.

Coherence with precedent is perceived by judges as a duty.
Clarification, evolution, or even reversal (revirement) becomes possible only
when there is a strong and broadly shared conviction within the college,
based on very careful weighing of the reasons for continuity against those
for evolution.
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Unlike Advocates General, who may sometimes explicitly call for a
revirement of the previous case law in a given field in their Opinion, the
Court tends to employ understatement when articulating new ideas,
seeking where possible to argue that... they are not really new. For this
reason, explicit revirements of the previous case law are rare and usually
presented not as true reversals, but rather as distinctions drawn from the
peculiarities of the specific case at hand”.

More than radical changes, the Court’s case law reflects a process of
gradual evolution, often slow and almost imperceptible, through the
accumulation of judgments. Fach new decision incorporates passages
from previous judgments, citing them «to that effect» or, less often, «by
analogy», through statements, or sometimes obiter dicta, that are the subject
of great attention and debate’.

This is also the reason why judgments of the Court frequently
abound, sometimes excessively, with long and detailed quotations from
precedents. Admittedly, such practice can sometimes weigh down the
reasoning and reduce readability. Adding to this, many judgments aspire
to a “recapitulative” function, aiming to summarize and take stock of all
previous case law, which inevitably entails lengthy texts that also require
extended time for translation.

Even the way in which precedents are cited may raise some concerns.
Whereas in the past the first judgment establishing a principle was always
cited, a more recent practice has developed of citing only the most recent
judgment reaffirming it «and the case law cited therein». This risks
obscuring the origins of principles, undermining both the consolidation
and authoritativeness of precedents. To address this, a convention has
now been established — though regrettably not always observed — of citing
both the original and the most recent judgment’.

Realizing the importance of precedent, and the slow evolution in
relation to it, helps to understand the potential development of the Court’s
case law. To understand the Court, one must not focus solely on its
institutional structure, procedural rules, or the personalities of its
members, but rather follow its case law with an evolutionary and holistic
approach, that is, not confined to specific sectors.

5 See, Court of Justice, 22 December 2022, Case C-530/20, EUROAPTIEKA, paras
48-51.

6 See, on this practice, F.-X. MILLET, In the name of analogy: Judicial copy-pasting and
competence creep in the connection data case law, in Common Market Law Review, 2024, p. 1289 ff.

7 See, for example, Court of Justice, 22 February 2022, Case C-430/21, RS (Effect of
the decisions of a constitutional court), para 47; and 27 February 2024, Case C-382/21 P,
EUIPO v The KaiKai Company Jaeger Wichmann, paras 57-58.
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Admittedly, studying the Court’s case law in a non-sectoral way
requires significant and constant commitment. It means looking beyond
the distinctive features of each field of Union law, as examined by the
respective specialists, to identify the transversal principles that pervade the
vast case law of the Court. This is the scientific approach proper to EU
law scholars: an approach that views the Court’s case law in its breadth
and complexity, in the awareness that even in seemingly less
“constitutional” sectors it reflects, like a hologram, the same underlying
principles in each of its parts. This is also the approach that every judge of
the Court should adopt, as to gain a comprehensive and coherent vision
of precedents, into which each new judgement must be integrated.

4. The juge rapporteur and the stages of the judgment-making
process

Every judge of the Court performs both the role of juge rapporteur, that
is, reporting judge and that of juge siégeant, that is, member of the formation.
The latter role, which offers an invaluable learning experience for newly
appointed judges, is exercised more frequently than the former, given the
number of Chambers in which each judge sits, and requires significant
commitment.

The presidents of three and five-judge chambers, much like the Vice-
president, may also act as juges rapportenrs, unlike the President of the Court,
who presides over the Grande Chambre and the Full Court and do not serve
as reporting judge in any case, except when temporarily replacing an
absent member in a lower chamber.

To guarantee impartiality, no judge may be rapportenr in a case
concerning (or lodged from) their own Member States. Nor can both the
reporting judge and the Advocate General share the same nationality.

The juge rapportenr is typically the one most familiar with the case,
having the exclusive task of instructing it and drafting both the preliminary
and final versions of the judgment. Yet, precisely because of the collegial
nature of decision-making, the judge’s contribution can be of great
importance and may be decisive in orienting the formation’s final decision.

The investigative phase culminates in the presentation, by the
reporting judge, of the rapport préalable (preliminary report), the first
procedural document of the case. It outlines the facts and the applicable
law and summarizes the parties’ submissions and the legal questions at
stake, while sometimes hinting at possible solutions.

In the rapport préalable, the reporting judge, having heard the Advocate
General, also proposes the cases’ procedural handling, namely the
Chamber to which it should be assigned, whether a hearing is required,
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and whether the Advocate General’s Opinion is necessary®. Indeed, while
the President of the Court designates the reporting judge and the First
Advocate General assigns the case to an Advocate General’, not every case
requires an Opinion or a hearing'’.

Once the Advocate General’s views on the proposed handling of a
given case are received, the juge rapportenr sends the rapport préalable to the
General Meeting, held every Tuesday afternoon (alternately in writing and
in person), with the participation of all judges, all Advocates General and
the Registrar. Importantly, the General Meeting does not address the
merits of the case (a task reserved for judges alone), but only procedural
matters.

Since the reporting judge and the Advocate General may have
different views on how the case should be handled, these differences may
be reflected in the preliminary report and submitted to the General
Meeting for resolution. Other judges or Advocates General, having
received the rapport préalable, may also disagree with the proposed handling
of the case and submit written notes to the General Meeting, which are
then discussed at the General meeting after hearing the reporting judge
and the designated Advocate General''.

If a hearing is hold, the reporting judge and the designated Advocate
General formulate questions to be put to the parties, though during the
hearing all participating members may raise additional questions. The
rapport préalable may also recommend that only certain questions raised by
the referring judge be addressed in the Opinion (conclusions ciblées), or that
the parties be asked to concentrate their pleadings on a limited number of
issues (concentration des plaidoiries). When many parties are involved in the
hearing, the preliminary report may also suggest they coordinate in
advance to divide arguments and avoid repetitions (comcertation des
plaidoiries)".

The function of the rapport préalable, however, extends well beyond
procedural recommendations for the handling of the case. It is read by all
members participating in the hearing and frequently forms the basis for
both the Advocate General’s Opinion and the Court’s future decision.
Often, when a reporting judge later declares in their wemorandum post-
conclusions that they intend to follow the Advocate General’s Opinions,
they are in effect adhering to their own earlier analysis. Of course, due to
the confidential and endo-procedural nature of the rapport préalable, this

8 See Article 59(2) RoP.

9 Pursuant to Articles 15(1) and 16(1) RoP.

10 See, to that effect, Articles 59(2) and 76(2) RoP.
11 See Article 59(3) RoP.

12 See Article 61 RoP.
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remains invisible to the outside world. For the wider public, in fact, the
first public document, following the publication of preliminary questions,
is the Advocate General’s Opinion, leading some mistakenly to believe
that it is the Advocate General who drafts the rapport préalable.

During the hearing, the reporting judge is the first to pose new
questions, followed by the designated Advocate General and then the
other judges. Immediately after the hearing, if no Opinion is to be
delivered, the judges hold a four dorientation, where the reporting judge
outlines their preliminary view of the case solution and the other members
formulate their observations.

If an Opinion is required, and sometimes informally circulated among
chamber members prior to publication, the reporting judge subsequently
distributes a memorandum post-conclusions, indicating whether they broadly
agree with the Advocate General, or, alternatively, explaining the reasons
why they do not intend, in whole or in part, to follow them. In such
instances, other members of the formation mayj, if they deem it necessary,
request to convene a four de fable to examine the differing positions. On
occasion, the juge rapporteur themselves may request such a discussion in
advance of drafting, especially in complex cases, to gauge the likely
orientation of the majority.

‘The juge rapportenr faces rather strict deadlines for preparing the projet
de motifs (first draft judgment): six to ten weeks if there is a hearing and/or
Opinion, nine or ten weeks otherwise, depending on complexity of the
case. Once circulated, the other members of the formation generally have
six to eight working days (depending on the formation) to submit written
notes or informal editorial suggestions.

After this period, the reporting judge has only a few days to prepare
the projet de motifs modifié (revised draft judgment), which must be
distributed at least two working days before the dé/ibéré. These deadlines
may exceptionally be extended by the president of the Chamber. The
revised draft is typically accompanied by a note explaining which of
amendments have been accepted and why others have been rejected.

At the délibéré, the revised draft is examined point by point, with the
rapporteur recording further changes. Once the dé/ibéré is concluded, the
reporting judge circulates, usually within hours, the final text of the judg-
ment, which is then transmitted for translation.

5. The daily organization of the judge’s work
The weekly schedule of the Court’s judges is very demanding. It

includes: Grand Chamber hearings on Monday and/or Tuesday morning
(with extensions into the afternoon if needed); hearings in lower chamber
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on Wednesday and Thursday morning; the important General Meeting
and other administrative meetings on Tuesday afternoon; Grand Chamber
deliberations or fours de table on Monday and Wednesday afternoon; and
lower chamber deliberations or fours de table on Thursday afternoon. Until
2022, Friday mornings were also devoted to Grand Chamber
deliberations. However, in recent years, efforts to reduce the number of
cases allocated to the Grand Chamber — which occupies fifteen judges
with hearings, fours de table and deliberations — have freed Friday mornings,
allowing judges to devote this time to the preparation of their own cases
and, sometimes, to external activities.

It is difficult to compare the workload of judges with that of
Advocates General. The latter are fewer in number, and many cases do
not require an Opinion. What truly distinguishes their work is its
organization. Apart from participating in hearings for cases in which they
are called to deliver an Opinion, in the General Meeting, and in some other
internal meeting, Advocates General do not take part in collegial
deliberations. They are therefore freer to organize their own work and that
of their référendaires. Furthermore, Advocates General’s work can be
carried out largely at a distance, something far less feasible for judges, who
must attend numerous hearings. Since Covid-19, however, it has become
possible also for judges, in exceptional cases, to participate remotely in the
General Meeting and even in dé/ibéres.

Within this tight agenda, the reporting judge must obviously find time
to draft preliminary reports, judgments, and various notes or memoranda.
Friday, short breaks between meetings, evenings at home, weekends,
judicial holidays (which, admittedly, are long and frequent), and even time
spent travelling are all used for this purpose.

Fortunately, each Court member is assisted by four référendaires, who
provide invaluable support in drafting the various preparatory documents
for the judgment and liaising with their counterparts from other cabinets".

The choice of référendaires is highly personal and, given the intensity of
the work, the sntuitu personae is crucial. However, when the mandate of a
Cour member ends — and consequently that of their 7éférendaires — they
latter are generally absorbed into the cabinet of the incoming member,
thus ensuring continuity.

Despite their close collaboration with judges, #éférendaires cannot take
part in any stage of the handling of a case (from the General Meeting to
the délibérés), with the sole exception of attending the hearings. Indeed,
only judges may participate in collegial decision-making. The reporting

13 Unlike the General Court, where judges have only two référendairies, but there is a
référendaire of the Chamber.
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judge indicates to référendaires the desired solution and the key passages of
reasoning — often drafting them directly — and reviews the drafts prepared
by référendaires.

Efficient cabinet organization is essential for the judge’s work. In
addition to référendaires, the cabinet comprises two assistants and a driver.
Drivers are not chosen by members and do not depend on them. They are
Court employees who also perform other administrative and practical
tasks. The first assistant manages the judge’s agenda, personal and
administrative tasks, and relations with the Court’s services. The second,
oversees legal documentation, preparing the dossiers for each case for
both the judge and the référendaires.

As on most days, the judge runs from one room to another within
the court to attend the many collegial meetings, the support of a capable
first assistant, who manages the judge’s agenda and maintains constant
communication with the assistants of judges in other chambers is
indispensable. Moreover, each member of the Court of Justice is assigned
to a committee with administrative and managerial responsibilities in the
interest of the institution, where the personal assistant’s support also
proves invaluable. In my case, first as a member and later as president of
the Court’s Artworks Committee, I devoted considerable time and effort
to enriching the artistic heritage that adorns the Court’s premises.

The second assistant, usually a legal expert, is responsible for
overseeing the proper circulation of all legal documents. This role
becomes even more crucial when the judge also serves as president of a
chamber — a position I held twice during my mandate — which entails
organizing the chamber’s work and reporting at the fortnightly meeting of
all chamber presidents.

Unfortunately, unlike Advocates General, Court judges cannot have
a third assistant. This would be valuable for conducting legal research and
for re-reading judgments rendered in cases where the language of the case
is that of the judge, prior to their delivery. Some of these tasks, given the
heavy workload of the cabinet, must sometimes be entrusted to stagiaires,
who are usually PhD students or postdoctoral researcher and can be hired
for a maximum of five months.

The choice of collaborators must also reflect the Court’s working
language, which is French. For judges this is indispensable: the collegial
nature of their work requires a common working language for the
exchange of internal documents and discussions, and all internal
deliberations — from the General meeting to the dé/ibérés — are conducted
in French. Likewise, the general meeting and all reflection meetings in
which also the Advocates General participate are held in French.
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However, Advocates General may draft Opinions in English or in
other languages. The practice of using a different language is usually
limited to the Advocates General of the “major” Member States, the latter
also enjoying the privilege of having a permanent Advocate General
position, not taking part in the rotation system'’. However, this practice
can slow down internal proceedings, since the deadlines for the reporting
judge to submit the wemorandum post-conclusions are calculated from the
distribution of the French translation of the Opinion.

There has long been lobbying to replace French with English or
German. While law firms and part of the academia favor English, some
Member States would welcome German, especially after Brexit, and the
General Court has decided to hire a native English-speaking lectenr d'arrét.

Tradition, however, has its reasons. The Court was founded in 1952
as the judicial body of the ECSC; the United Kingdom acceded only in
1972, that is, twenty years later. After Brexit, only Ireland and Malta
requested that English remain as official language, without abandoning
their own national languages.

Moreover, French is a highly structured language, whose syntax —
reminiscent of Latin and, in some respect, ancient Greek — has profoundly
shaped the reasoning of the Court. In addition, all internal databases, I'T
systems, and working tools are in French; replacing them would be costly
and troublemaking.

Despite initial difficulties, the French used by judges and their
collaborators has reached a very high standard, often surpassing their
proficiency in English. The Court also provides language training where
needed. After all, outside the Court, French is widely spoken in
Luxembourg, alongside Luxembourgish and German.

It is essential to stress, however, that French is only the Court’s
internal working language. Hearings and external activities are conducted
in the language of the case. Multilingualism is a major feature of the Court
and absorbs most of its budget, particularly for interpretation and
translation services. To emphasize this, the new public garden next to the
Court has been named “The Garden of Multilingualism”.

6. The selection of judges and the Valancéius judgment

Like the Advocates General, judges of the Court serve a six-year
renewable term, which expires according to a system of partial

14 See Declaration (No. 38) on Article 252 of the Treaty on the Functioning of the
European Union regarding the number of Advocates General in the Court of Justice.
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replacement of judges aimed at ensuring continuity and preventing any
institutional vacuum®.

According to Article 19(2) TEU and Article 253(1) TFEU, Court of
Justice judges, like Advocates General, shall be chosen from persons
whose independence is beyond doubt and who «possess the qualifications
required for appointment to the highest judicial offices in their respective
countries, or who are jurisconsults of recognised competence». The
qualifications for the Court are therefore higher than those for the General
Court, whose member, under Article 254 TFEU, shall be chosen among
persons who, in addition to offering all guarantees of independence,
«possess the ability required for appointment to high judicial office».

Each member is designated by their own government according to
procedures that vary from State to State. They are appointed by common
accord of the governments of the Member States, typically by the
Permanent Representatives (i.e. the ambassadors of the Member States to
the EU), after consultation of the panel provided for in Article 255 TFEU.

The so-called “255 Panel” is composed of seven distinguished jurists,
mostly former members of the Court or of national supreme courts, with
one member designated by the European Parliament'’. The 255 Panel
issues reports'’ containing general indications of the qualitative standards
required for a positive opinion'®, which ate valuable both to candidates
and to governments, helping them avoid the risk of a negative evaluation
— information that, even if not published, becomes public knowledge.

Among these standards is the duration of “high-level” professional
experience required of the candidate: normally twenty years for the Court,
and twelve—fifteen years for the General Court'’. Although this threshold
is high (for instance, for academics, ‘“high-level” experience can
presumably be counted only from the time of their appointment as
professors), it ensures both the Court’s authority before citizens and a

15 See Article 253(2) TFEU and Article 9 of the Statute.

16 See Article 255(2) TFEU and Article 2, Annex to the Council Decision
2010/124/EU, of 25 February 2010, relating to the operating rules of the panel provided
for in Article 255 of the Treaty on the Functioning of the European Union, OJEU, L 50
of 27 February 2010.

17 Available on https://comite255.curopa.cu/it/work.

18 On these standards and, more generally, on the activity of the Committee see M.
BOBEK (ed.), Selecting Europe’s Judges: A Critical Review of the Appointment Procedures to the
European Courts, in Oxford University Press, 2015; J. LAFFRANQUE, Ewrope Is Looking for a
Super-Judge, in Juridica International, 2023, p. 131 ff.; V. SKOURIS, Sélection et nomination des
membres de la Conr de justice de 'Union européenne, in Actualité de droit de I'Union enropéenne, 2025,
p. 7 ff.

19 See the Seven®™ activity report of the panel provided for by Article 255 of the
Treaty on the Functioning of the European Union, at 18.
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“peer-to-peer” dialogue with national supreme courts under the
preliminary ruling proceedings.

Over time, the 255 Panel’s evaluation has become increasingly
thorough and decisive®. While its opinion is advisory, it is clear that the
Conference of Permanent Representatives would find it difficult and
embarrassing to appoint a candidate who has not passed the Committee’s
scrutiny.

Despite some recent criticisms in the doctrine”, it must be
acknowledged that a particularly rigorous scrutiny by the 255 Panel is
necessary and appropriate. Candidate designation at the national level is
entirely at the discretion of each State and follows widely varying
procedures, which alone cannot guarantee uniform quality.

The Court provided some clarifications on the procedure for
appointing Court members. In alaniius it outlined the three stages of
the procedure and specified the respective responsibilities of the Member
States and the 255 Panel, stressing the need of assessing candidates’
independence and suitability at each stage.

The first stage consists of the candidate’s nomination by the
respective national government, which is then transmitted to the president
of 255 Panel by the Council’s general secretariat. In the second stage, the
Committee issues an opinion on the candidate’s suitability to perform the
required duties, in light of requirements provided for by the Treaties. In
the third stage, once the 255 Panel’s opinion has been received, the
governments of the Member States, acting through their representatives,
appoint the candidate by common accord.

The Court emphasized that the method of designating the candidate
in the first stage remains at the government’s discretion, provided that the

20 At the end of their six-year term, each member may be reappointed following the
same procedure used for their initial appointment. In this case the 255 Panel examination
is not conducted in person and focuses solely on the documented activity the judge pet-
formed during their previous term at the Court.

21 See the heated debated that took place in 2024 on Ex Law Live, beginning with
J.H.H. WEILER, Who will judge the Judges who judge the Judges? The curious case of Gongalo Manoel
de Vilhena de Almeida Ribeiro. This was followed, on the same blog, by a seties of contri-
butions including: G. AMATO, M. CARTABIA, D. GRIMM, M. POIARES MADURO, R.-M.
MOURA RAMOS, J.-L. DA CRUZ VILACA, Selecting EU Judges: the Role of the 255 Committee
according to the Treaty; A. ALEMANNO, Sunlight is the best Disinfectant for EU Judicial Selection,
F.-X. MILLET, On the autonomons EU concept of Suitability under Article 244 THFEU; K. BRAD-
LEY, (Noz quite) In Defense of the Article 255 Panel, H. DE WAELE, VVirtues and Vices of the 255
Committee — are we asking the right questions?, D. SARMIENTO, A necessary Committee in Need of
a Necessary Upgrade; | H.H. WEILER, Judging the Judges who Judge the Judges. Concluding Reflec-
tions. The discussion was ultimately concluded with a measured yet firm response from
the President of the 255 Panel: A ROSAS, The Role of the 255 Panel: some Observations.

22 Court of Justice, 29 July 2024, Case C-119/23, VValancius.
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national procedural rules governing such a designation «cannot give rise,
in the minds of individuals, to teasonable doubts as to whether the
proposed candidate meets the requirements laid down in the third
subparagraph of Article 19(2) TEU and the second paragraph of
Article 254 TFEU»>.

More specifically, «substantive conditions and detailed procedural
rules governing the appointment of judges must be such that they cannot
give rise to reasonable doubts, in the minds of individuals, as to the
imperviousness of the judges appointed to external factors and their
neutrality with respect to the interests before them [...]». To that end, such
substantive conditions and procedural rules must, in particular, «be drafted
in a way that precludes not only any direct influence, in the form of
instructions, but also types of influence which are more indirect and which
are liable to have an effect on the decisions of the judges concerned and
thus preclude a lack of appearance of independence or impartiality on their
part liable to prejudice the trust which justice in a democratic society
governed by the rule of law must inspire in individuals»™.

Indeed, according to the Court, where an irregularity committed in
the context of the procedure for appointing judges is «of such a kind and
of such gravity that it creates a real risk that other branches of State, in
particular the executive, could exercise undue discretion undermining the
integrity of the outcome of the appointment process», such an irregularity
may lead to a breach of the fundamental right to an independent and
impartial tribunal previously established by law™. It follows that, even if
«the fact that representatives of the legislative or executive power are
involved in the judicial appointment process is not in itself such as to give
rise to reasonable doubts in the minds of individuals», «the involvement
of independent advisory bodies and the existence, in national law, of an
obligation to state reasons may be such as to contribute to rendering the
appointment process more objective»™.

Furthermore, regarding the substantive conditions for the selection
and proposal of candidates for the office of Judge, the Member States,
«while having a wide discretion in defining those conditions, must
nevertheless ensure, irrespective of the procedural rules adopted for that
purpose, that the proposed candidates meet the requirements of
independence and professional ability laid down by the Treaties»'.

23 Ibi, para 54.
24 Ibi, para 51
25 Ibi, para 52.
26 Ibi, para 56.
27 1bi, para 57.
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The judgment clarifies that, in the second stage of the appointment
process, it is the responsibility of the 255 Panel to verify that «the
proposed candidate meets the requirements of independence and
professional ability which [...] are required to perform the duties of a
judge»™. In assessing compliance with the requirement of independence,
the 255 Panel must also consider the methods of designation adopted by
Member States. It is therefore equally clear that, without encroaching upon
the powers of governments as established by the Treaties, the judgment
sought to reinforce the role of the 255 Panel®.

Regarding the third stage, the governments of the Member States,
acting through their representatives, bear joint responsibility for ensuring
compliance with the requirements laid down in the Treaties when, having
regard to the Opinion delivered by the 255 Panel, they decide to appoint
the candidate proposed by one of them. Indeed, «once appointed, that
candidate becomes a Judge of the European Union and does not represent
the Member State which proposed him or her»”.

If a candidate receives a favorable opinion from the 255 Panel, the
Conference of Permanent Representatives has no grounds to reject the
nomination. Conversely, it can be inferred from the Court’s reasoning
that, since all governments shares a collective responsibility to ensure that
only candidates who are clearly independent and suitable are appointed,
they cannot disregard a negative opinion issued by the 255 Panel and
appoint the candidate regardless, as doing so could undermine the trust
that individuals in a democratic society governed by the rule of law must
place in the justice system, pursuant to Article 19 TEU.

The fact that the appointment decision is adopted by the Conference
of Permanent Representatives highlights the “European” rather than
national character of the judge. However, Articles 253 and 254 TFEU do
not grant the Permanent Representatives unilateral authority to decide
appointments of the Court and the Tribunal. In fact, they would certainly
not have the authority to make such a delicate and politically significant
choice, and it is presumed that each of them acts as a “spokesperson” for
their own government.

The decisions of the Conference of Permanent Representatives are
intergovernmental acts, which are not attributable to a Union institution

28 1bi, paras 58-59.

29 Reading the 1Valandins judgment, the intention of the Grand Chamber that de-
cided the case appears quite clear. It is therefore surprising to argue, as E. BARTOLONI,
The “255 Committee” and the Procedure for Appointing EU Judges. The (Perbaps Unintended) Inm-
plications of the Valantins Judgment, in Enropean Papers, 2024, p. 846 ff., does, that the Court
«negligently avoided pondering the far-reaching implications of its findingy.

30 Court of Justice, 29 July 2024, Case C-119/23, Valanéius, cit., para 62.
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and are therefore not challengeable under Article 263 TFEU. Yet, as the
Valancius judgment shows, the Court remains competent to interpret
Articles 253-255 TFEU within a preliminary reference.

A final consideration concerns gender balance among the Court’s
members’'. Unlike the General Court, no formal guidelines exist for the
Court, and the gender gap remains significant. In Italy — a founding
Member of the Union — I have been the only woman appointed to the
Court. It would be appropriate to extend to the Court the arrangement
adopted for the General Court after its doubling, under which Member
States are required to ensure fair representation of both sexes — at least for
those Member States, including Italy, entitled to appoint both a judge and
an Advocate General. The persistent gender imbalance at the Court is
particularly striking for a European Union that proclaims gender equality
as one of its founding values. Responsibility for this gap, however, lies not
with the Court itself but with the Member States, which are exclusively
responsible for designating candidates.

7. Conclusions

As we have seen, serving as a judge at the Court of Justice demands
exceptional commitment, dedication, and a constant presence. More than
a “profession”, this job often resembles a “mission”. Considering the
number of decisions the Court renders annually and the fact that, post-
Brexit, there are only 27 judges — often fewer due to the delays in the
renewal of certain members by their governments (as has been the case
with the Polish judge for the past three years) — one can appreciate the
substantial workload each judge faces.

In theory, the recent reform of the Statute’, which allocates
preliminary questions in specific areas to the General Court and extends
the current filtering mechanism for appeals™, should help reduce the
judges’ workload. However, if the trend of receiving an increasing number

31 See L.S. RosS1, Working at the Court of Justice of the European Union, in the Experience
of a Judge, in D. GALLO, R. MASTROIANNI, F. NICOLA, L. CECCHETTI (eds.), gp. ¢t.; L.
CLEMENT-WILZ, F. NICOLA, Rising Gender Disparity at the CJEU, available at: https://ver-
fassungsblog.de/gender-disparity-cjeu/, and ID., Making gender equality visible in judicial se-
lections at the European Court of Justice, in International Journal of Constitutional Law, 2025, p. 1
ft.; F. NICOLA, Italian Influence on European Law: Where Are the Women?, 14 April 2025. WCL
Research Paper Forthcoming, available at: https://sstn.com/ab-
stract=5216755 or http://dx.doi.org/10.2139/ssrn.5216755.

32 See Regulation (EU, Euratom) 2024/2019 of the European Patliament and of
the Council of 11 April 2024 amending Protocol No 3 on the Statute of the Court of
Justice of the European Union, OJEU, L 2024/2019 of 12 August 2024.

33 See Articles 50b and 58a of the Statute.
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of appeals against General Court judgements or complex preliminary
references requiring the Grand Chamber continues, the workload may not
decrease despite the reform.

The role of judge at the Court of Justice is, nonetheless, extremely
stimulating and rewarding. Judges are aware that they contribute to
enriching the Court’s jurisprudential heritage and, ultimately, to building a
fairer Europe that is closer to its citizens. They carry a profound sense of
responsibility, as a single sentence in a Court’s judgment can sometimes
impact thousands, tens of thousands, or even hundreds of thousands of
people.

Beyond the formal requirements for appointment, certain personal
attributes can facilitate a judge’s work, such as an aptitude for dialogue and
the ability to quickly grasp the specifics of a case, the competing values at
stake and the practical impact different formulations of a judgment may
have. More broadly, it is also important to consider how each ruling fits
into the Court’s evolving mosaic of jurisprudence.

Paradoxically, in-depth prior knowledge of the Court’s procedural
rules is not essential. Judges rapidly absorb the technicalities, the tight
deadlines and the norms that structure daily work, most of which are
determined by others. What proves far more valuable is an excellent
knowledge of general principles and substantive EU law. From the outset,
a Court judge must deal with cases spanning a wide range of subjects,
much as national constitutional judges do™.

In this respect, the work differs from that of the General Court, where
judges sit in chambers that are predominantly specialized in specific areas,
such as civil service or intellectual property rights, or, following the
reform, areas in which they have acquired jurisdiction to give preliminary
rulings.

At the Court, judges sometimes compare their backgrounds as
national judges, academics, or (more rarely) other legal professionals. Each
member is convinced that their own background is most valuable. I fondly
recall a former magistrate colleague complimenting me by noting that,
despite my academic background, I reasoned like a judge.

Ultimately, the Court benefits from the richness of diverse experiences
and approaches, as well as from the variety of national legal traditions and
cultures, which together make it a genuinely European jurisdiction.

34 1.S. RossL, Working at the Court of Justice of the European Union, in the Experience of a
Judge, cit.
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ABSTRACT

The article examines the role of the Court’s judges, highlighting the
centrality of confidentiality, collegiality, and independence in the decision-
making process. It explores the “choral” nature of judicial work, led by
the juge rapportenr, and the daily organization of judges’ activities, marked
by a demanding schedule and intensive collaboration with their cabinets.
Finally, it analyzes the procedure for selecting judges in light of the
Valancius jadgment and outlines the personal qualities required to perform
the role effectively.

Larticolo analizza il ruolo dei giudici della Corte, evidenziando la
centralita di segretezza, collegialita e indipendenza nel processo
decisionale. Approfondisce la natura “corale” del lavoro giudiziario,
guidato dal juge rapportenr, e descrive la complessa organizzazione
quotidiana dei giudici, caratterizzata da un’agenda serrata e da un’intensa
collaborazione con i rispettivi cabinets. Infine, esamina il processo di
selezione dei giudici alla luce della sentenza Valaniius e le qualita personali
necessarie per svolgere efficacemente tale funzione.

L’article examine le role des juges de la Cour, en soulignant
I'importance de la confidentialité, de la collégialité et de I'indépendance
dans le processus décisionnel. Il met en lumicre la dimension collective du
travail juridictionnel, dirigé par le juge rapporteur, ainsi que I'organisation
quotidienne exigeante des juges, marquée par un emploi du temps chargé
et une étroite collaboration avec leurs cabinets. Enfin, il analyse la
procédure de sélection des juges a la lumicre de I'arrét Valantius et met en
évidence les qualités personnelles indispensables a Iexercice de cette
fonction.



