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1. Introduction

From the very beginning of the activity of the Court of Justice of the
European Union (hereinafter: the Court, the Court of Justice or the ECJ),
it has included — alongside the judges, of course — the Advocates General'.
The institution of the Advocate General was modelled on the French
Commissaire du Gouvernement® at the Conseil d’Etat (Council of State),
including at the lower administrative courts. One of the first two Advo-
cates General was the French lawyer Maurice Lagrange, who previously
tulfilled the function of Commissaire du Gouvernement and was also part
of the French delegation that negotiated the Treaty establishing the Euro-
pean Coal and Steel Community.

* Mr Szpunar has been Advocate General at the Court of Justice since October 2013
and has held the position of First Advocate General since October 2018. The opinions
expressed in this article are solely those of the author and do not in any way reflect the
views of the institution to which he belongs.

1 See Article 19(2) TEU and Article 252 TFEU.

2 K. BORGSMIDT, The Adyocate General at the Enropean Court of Justice: A Comparative
Study, in European Law Review, 1988, p. 110 tf.; D. RUIZ-JARABO COLOMER, M. LOPEZ
ESCUDERO, L institution de l'avocat général a la Cour de justice des Communautés européennes, in
G. CARLOS RODRIGUEZ IGLESIAS, O. DUE, R. SCHINTGEN, C. ELSEN (eds.), Mélanges en
hommage a Fernand Schockweiler, Baden-Baden, 1999, p. 540 ff. Functions close in character
to the Commissaire du Gouvernement existed and continue to exist in Belgium and the
Netherlands. On the subject of other institutions fulfilling similar functions, see: K.
BORGSMIDT, The Advocate General at the Eunropean Court of Justice, cit.
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A Commissaire du Gouvernement (now Rapporteur public) prepares
independent expert opinions, which contain a legal analysis and a pro-
posed judgment in the respective case. This opinion is prepared on the
basis of a previously prepared draft judgment, and the parties to the pro-
ceedings can comment on it during the proceedings. The Commissaire du
Gouvernement has the right to participate in the judges’ deliberations. De-
spite the obvious fact that the office of the Advocate General at the Court
of Justice is modelled on the French institution of the Commissaire du
Gouvernement, there are substantial differences between these two func-
tions’.

In the legal systems of the majority of Member States, we do not find
an institution comparable to that of the Advocate General of the Court of
Justice. This has led to certain translation difficulties in the designation of
this function in some official EU languages. For instance, the Polish trans-
lation has turned out to be rather unfortunate and leads to — sometimes
quite entertaining’ — misunderstandings’.

2. Number of Advocates General

Article 19(2) of the Treaty on European Union (hereinafter: TEU)
states that the Court of Justice shall consist of one judge per Member
State. This means that the number of judges corresponds to the number
of Member States. Article 252 of the Treaty on the Functioning of the
European Union (hereinafter: TFEU), in turn, states that the Court of Jus-
tice shall be assisted by eight Advocates General’, although the Council
may — at the request of the Court — unanimously increase the number of
Advocates General'.

3 This difference is pointed out by: D. RUIZ-JARABO COLOMER, M. LOPEZ
ESCUDERO, L jnstitution de l'avocat général a la Cour de justice des Conmmmantés européennes, cit., p.
541.

4 It happens that journalists approach me with a request to comment on some of
the Court’s judgments.

> The term “rgecznik’” [engl. “spokesperson”] may indicate that we are dealing with
a body that defends the interests of the state or a patticular group of citizens. Especially
in countries of Central-Eastern Europe, this may evoke associations with a role similar
to that of the public prosecutor in civil proceedings, for example. See M. BOBEK, .4 Fourth
in the Conrt: Why Are There Adpocates General in the Court of Justice, in The Cambridge Y earbook
of European L egal Studies, 2011-2012, p. 546 ff.

¢ On the subject of the development of the number of Advocates General, see: M.
NOWACKI, Instytuga rzecznika generalnego w ETS [eng: Institution of the Advocate General
at the ECJ), in Europejski Przeglad Sadowy, March 2008, pp. 27-28.

7 See also Declaration No 38 to the Treaty of Lisbon on Article 252 TFEU.
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Pursuant to Council decision of 25 June 2013, the number of Advo-
cates General was increased to eleven®. This was done in such a way that
as of October 2013 the number of Advocates General was increased to
nine, and as of October 2015, i.e. at the next periodic partial renewal of
the Court’, by another two.

The system of distribution of the Advocates General among the
Member States is quite complicated. At the time of Poland’s accession to
the EU (1 May 2004), there were eight Advocates General at the Court.
Among these eight Advocates General, five of them performed their du-
ties as so-called “permanent Advocates General”. Indeed, based on previ-
ous agreements'’, some of the Member States have the right to appoint an
Advocate General each time. Until 2013, these were France, Italy, Ger-
many, the United Kingdom and Spain. The three other Advocates Gen-
eral, on the other hand, were so-called “rotating Advocates General”, pro-
vided by the other Member States on a rotating basis. This means that
these latter Member States had the right to appoint an Advocate General
for one six-year term only. The successor to this Advocate General then
came from another Member State, determined according to the alphabet-
ical order of the names of the Member States participating in the rotation.

In the course of the negotiations leading to the conclusion of the Lis-
bon Treaty, Poland — which is of a size comparable to that of Spain —
requested that it also be granted the right to a “permanent Advocate Gen-
eral”'!. Since increasing the number of “permanent Advocates General”
to six would mean that only two Advocates General would remain in the
rotation system (and because the Court’s workload continued to rise), the
Member States decided that the granting of a “permanent Advocate Gen-
eral” to Poland would have to be linked to an increase in the number of
“rotating Advocates General”.

8 Council Decision 2013/336/EU of 25 June 2013 increasing the number of Ad-
vocates General of the Court of Justice of the European Union, in OJEU, L 179 of 29
June 2013.

 The term of office of Members of the Court (Judges and Advocates General) is
six years. This implies in practice that every three years there is a partial renewal of Mem-
bers.

10 Joint Declaraton (95/1/EC, Euratom, ECSC) on Article 31 of the Decision
adapting the documents concerning the accession of new Member States to the Euro-
pean Union, OJEC, L 1 of 1%t January 1995.

11'The problematic nature of Polish efforts to create the post of “permanent Advo-
cate General” is discussed in detail by J. BARCZ, Increasing the Number of Advocates General
at the European Court of Justice in the Context of the Implementation of the Lisbon Treaty, in B.
MIKOLAJCZYK, J. NOWAKOWSKA-MALUSECKA (eds.), Law of International Organisations in
the Light of the Modern World. Anniversary Edition in Honour of Professor Genowefa Grabowska,
Bydgoszcz-Katowice, 2014, p. 153 ff.
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The negotiators of the Lisbon Treaty did not decide to make this
change directly in the Treaty, but decided to make use of the mechanism
provided for in the second sentence of the first subparagraph of Article
252 TFEU, i.e. to increase the number of Advocates-General by way of a
unanimous Council decision. To this end, a declaration was annexed to
the Treaty of Lisbon, which provided that — if the Court of Justice so
requested — the Member States would agree to increase the number of
Advocates General to eleven'?. In this case, one of the three additional
Advocates General would be assigned to Poland as a “permanent Advo-
cate General” and the remaining two posts of Advocate General would
become part of the rotation system'.

As a result, the entry into force of the Lisbon Treaty on 1* December
2009 did not lead to an increase in the number of Advocates General. This
was in fact dependent on the submission of a request to this effect by the
Court of Justice, which was initially very reluctant to increase the number
of Advocates General in accordance with the principles stemming from
the joint declaration'!. A change in the Court’s position only occurred in
2013", as a result of which the Council adopted the above-mentioned de-
cision on 25 June 2013.

A further recent development occurred in 2020. At the eve of the
departure of the United Kingdom from the European Union, on 29 Jan-
uary 2020, Member States issued a Declaration on the consequences of
the withdrawal of the United Kingdom for the Advocates General of the
Court of Justice of the European Union, in which they clarified that the
mandates, zter alia, of members of institutions appointed in relation to the
United Kingdom’s membership of the Union will automatically end as
soon as the Treaties cease to apply to the United Kingdom and that the
«permanent post of Advocate-General which was assigned to the United
Kingdom’ would be integrated in the rotation system»'’. As a conse-
quence, the Advocate General nominated by the government of the

12 See Declaration (No 38) on article 252 of the Treaty on the Functioning of the
European Union regarding the number of Advocates-General in the Court of Justice.

13 On the subject of the same declaration, see M. NOWACKI, Instytusja recznika gen-
eralnego w ETS, cit., p. 30.

14 It seems that the content of the declaration could interfere with the Court’s au-
tonomy, since the Member States that negotiated the Lisbon Treaty indirectly persuaded
the Court to make a specific claim. This can also be understood in the way that the Mem-
ber States — since they had not chosen to increase the number of Advocates General by
amending the Treaty provisions, which they had the full right to do and which they could
have done with simplicity — left the question of increasing the number of Advocates
General to the decision of the Court.

15 A request to this effect was addressed to the Council on 16 January 2013.

16 See Declaration by the Conference of the Representatives of the Governments



THE OFFICE OF THE (FIRST) ADVOCATE GENERAL WITHIN
THE COURT OF JUSTICE OF THE EUROPEAN UNION 63

United Kingdom left the Court'’. She was replaced by an Advocate Gen-
eral from Greece with effect from 7 September 2020'®. This last appoint-
ment was challenged by the Advocate General from the United Kingdom
before the General Court and, subsequently on appeal before the Court
of Justice. On 16 June 2021, the Court of Justice handed down its definite
decision on the matter when it ruled that it upheld the General Court’s
judgment on appeal, the main reason being that acts adopted by represent-
atives of the governments of the Member States, acting not in their capac-
ity as members of the Council of the European Union or of the European
Council but as representatives of their governments, and thus collectively
exercising the powers of the Member States, are not subject to judicial
review by the EU Courts under Article 263 TFEU".

There are thus currently eleven Advocates General at the Court, five
of whom are “permanent Advocates General” appointed by the largest
Member States, while the remaining six Advocates General function on a
rotating system involving the remaining Member States. Ergo, for the first
time in EU history there are more “rotating” than “permanent Advocates
General”.

3. Advocates General and Judges

Advocates General fulfil a different role at the Court than judges. The
involvement of Advocates General in the proceedings before the Court
ends, in principle, with the delivery of the Opinion. Advocates General do
not participate in the deliberations on judgments and thus do not decide
cases directly. Notwithstanding this, the status of the Advocates General
is identical to that of the judges. Such equality manifests itself on several
levels.

First, Advocates General are appointed according to the same proce-
dure as judges. According to Article 19(2) TEU and the first subparagraph

of the Member States on the consequences of the withdrawal of the United Kingdom
from the European Union for the Advocates-General of the Court of Justice of the Eu-
ropean Union, Brussels, 29 January 2020, XT 21018/20.

17 Between 1% February and 7 October 2020, she stayed on, based on Article 5(3)
of Protocol No 3 on the Statute of the Court of Justice of the European Union, as a
consequence of which an Advocate General shall continue to hold office until his suc-
cessor takes up his duties.

18 See Article 4 of Decision (EU) 2020/1251 of the Reptesentatives of the Govern-
ments of the Member States of 2 September 2020 appointing three Judges and an Advo-
cate-General to the Court of Justice, OJEU, L 292 of 7 September 2020.

19 See Coutt of Justice, Order, 16 June 2021, Case C-685/20 P, Eleanor Sharpston v
Council of the European Union and Representatives of the Governments of the Member States, para
51.



64 MACIEJ SZPUNAR

of Article 253 TFEU, judges and Advocates General are chosen from per-
sons whose independence is beyond doubt, who possess™ the qualifica-
tions required for appointment to the highest judicial offices in their re-
spective countries or who are jurisconsults of recognised competence. Ad-
vocates General and judges are appointed by common accord of the gov-
ernments of the Member States for a term of six years. They are eligible
for reappointment. As set out above, the possibility of reappointment in
practice refers only to the “permanent Advocates General” or after the
term as Advocate General has been served, the subsequent appointment
to judge.

The Treaties do not specify precisely how candidates for judges and
Advocates General are selected within the Member States. Not all States
provide for an internal selection procedure®. In the case of judges, insofar
as the Treaty itself requires that they come from each Member State (Ar-
ticle 19(2), first subparagraph, TEU — «one judge per Member State), the
Treaty does not directly preclude an Advocate General from coming from
a Member State other than the State proposing him. However, this is at
best a theoretical eventuality. In any case, both judges and Advocates Gen-
eral must receive a positive opinion on their suitability from the committee
foreseen in Article 255 TFEU before their appointment. So far, it has only
happened twice that this committee has given a negative opinion with re-
gard to a proposal of a Member State for the office of Advocate General™.

Secondly, both judges and Advocates General participate in the same
way in the weekly General Meeting of the Court (fr. réunion générale)®. This
meeting brings together all Members of the Court™ as well as the Regis-
trar” and is chaired by the President™. Its principal task is to take decisions
concerning administrative issues and procedural matters in each case”

20 On the issue of the independence of the Advocate General, see K. BORGSMIDT,
The Adpocate General at the European Court of Justice, cit., p. 107.

21 In Poland, the selection procedure is governed by Regulation No. 10 of the Min-
ister of Foreign Affairs of 20 May 2013 on the appointment of a committee for the se-
lection of candidates for the posts of Judge and Advocate General of the Court of Justice
and Judge of the General Court of the European Union.

22 After the issuance of the negative evaluation, these candidates renounced of their
own accord. The Committee also already issued negative evaluations to candidates for a
post of judge at the General Court of the European Union. On each occasion, such
applications were withdrawn by the Member States.

23 See Article 25 of the Rules of Procedure of the Court of Justice.

24 By “Members” of the Court, one understands Judges and Advocates General.

2> See Article 25 of the Rules of Procedure.

26 See Article 9(2) of the Rules of Procedure.

27 Namely, the proposals contained in preliminary reports, see Articles 25 and 59 of
the Rules of Procedure.
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through the adoption of the so-called “preliminary reports” (fr. rapport pre-
alable)®®. This document is drawn up by the Judge-Rapporteur and the Ad-
vocate General responsible for the case in question. It contains the pro-
posals for the further procedural issues of the case. Any Member of the
Court, be it a judge or an Advocate General, can prepare a note if they
disagree with the proposals contained in the “preliminary report”. In such
a situation, the note is subject to discussion at the General Meeting. If the
Members of the Court do not reach an agreement, it may — as #/tima ratio
— come to a vote in which the votes of the judges and those of the Advo-
cates General carry equal weight.

Thirdly, the equality of status of judges and Advocates General is con-
firmed by the Protocol Rules of the Court. The seniority of Judges and
Advocates General is thus determined without distinction according to
the date on which they took up their duties™.

Fourthly and finally, the equality of status of Judges and Advocates
General is evidenced by the fact that it happens that former Advocates
General occupy the posts of judges™ or former judges occupy the posts
of Advocates General®. In this case, the Court’s Rules of Protocol take
into account the length of service achieved in the course of fulfilling the
previous function. At this point, it is worth emphasising that there have
been a number of occasions of the appointment of a person to the post
of Judge or Advocate General at the Court of Justice who has previously
performed the function of Judge at the General Court of the European
Union. However, it has only occurred once that an Advocate General has
taken the place of a judge at the General Court of the European Union,
which is a court of “first” instance in relation to the Court of Justice™.

Regardless of the equal status of Judges and Advocates General, both
categories of Members of the Court retain their autonomy. In this context,
it is worth mentioning one issue that raised certain doubts at the time,
namely the election of the President of the Court of Justice. According to
Article 253, third subparagraph, TFEU, the judges elect the President of
the Court. There is no mention of Advocates General. Yet, the President
of the Court of Justice is the President of the entire Court of Justice, which
includes judges and Advocates General, as well as the President of the

28 On the preliminary repott, see, in particular, Article 59 of the Rules of Procedure
of the Court of Justice.

29 See Art. 7(1) of the Rules of Procedure of the Court of Justice.

30 G.F. Mancini and Sir Gordon Slynn 1988, C. Gulmann 1994, A. Tizzano 2006,
N. Jddskinen 2019 and N. Wahl 2019.

31 A. Trabucchi 1973, F. Capotorti 1976, A. La Pergola 1995 and M. Wathelet 2012.

321 am referring here to the situation of J. L. da Cruz Vilaga who went from Advo-
cate General to becoming President of the newly-created Court of First Instance.
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“Court of Justice of the European Union” — in the sense of the entire
institution under Article 19(1), first subparagraph, first sentence, TEU,
which includes the Court of Justice and the General Court.

Proposals have cropped up from time to time to amend Article 253,
third subparagraph, TFEU in such a way that Advocates General are also
admitted to the election of the President of the Court. It seems that re-
gardless of the infinitesimal chance of such an amendment, there are many
arguments in favour of retaining the existing system. In my opinion, the
non-participation of the Advocates General in the election of the Presi-
dent of the Court constitutes an element of their independence. They are,
in fact, persons who — unlike judges, who take their decisions collegially
in chambers — act independently. They neither agree nor discuss the legal
arguments and views expressed in the Opinions with other Members of
the Court, not even with other Advocates General.

Morteover, it seems that the question of the participation of the Ad-
vocates General in the election of the President of the Court has become
less important after changes were made concerning the office of the First
Advocate General. Here, before 2015, further to Article 14(1) of the Rules
of Procedure of the Court, the First Advocate General was appointed, by
the Court, for a period of one year, after consultation of the Advocates
General. It was common practice that the First Advocate General was ap-
pointed on the basis of the principle of rotation in such a way that this
function was conferred for a period of one year on the most senior Advo-
cate General who had not yet exercised this function. In this way, among
the eight Advocates General at the time, each of them — in practice — ful-
filled this function at least once in the course of his term of office (in the
case of the “permanent Advocates General” whose mandate could be re-
newed, the possibility of fulfilling the function of First Advocate General
did not have to concern each of his mandates). In view of the increase in
the number of Advocates General to eleven, the previous system — at least
as far as the “rotating Advocates General” are concerned — this could no
longer be ensured and changes were made.

The first change occurred in October 2015 when, as a result of infor-
mal agreements, the Advocates General elected among themselves the
First Advocate General for a period of three years, aligning the term of
office of the First Advocate General with that of the President of the
Court and of the President of Chambers of five. The change in practice
was not accompanied by any amendment to Article 14 of the Rules of
Procedure of the Court and constituted a gentlemen’s agreement, under
which General Meeting of the Court would extend the one-year term of
office of the First Advocate General, once elected, twice. It was also de-
cided that the First Advocate General would, for the purposes of protocol,
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be placed on an equal footing with the judges who — on the basis of the
election made by the judges — exercise the function of Presidents of the
Chambers of five. This regime determined the election of the First Advo-
cate General in 2015 and 2018.

The second change occurred in November 2019 and entailed a
change to the Court’s Rules of Procedure: Article 14 of these Rules of
Procedure was substantially overhauled so as to formalise the election of
the First Advocate General. In essence, this change codified a practice that
had already been in place since 2015 when AG Melchior Wathelet was
elected as First Advocate General for the term 2015-2018%. Article 14 of
the Rules of Procedure now stipulates that the Advocates General elect
one of their number as First Advocate General for a term of three years,
by secret ballot. Moreover, the name of the First Advocate General is now
published in the EU’s Official Journal.

To conclude this part of the considerations, it should be recalled that
Article 19(1), first subparagraph, TEU decides on another important ques-
tion. It states that the Advocates General shall assist the Court of Justice™.
This means that not only Opinions, but also any procedural acts under-
taken by the Advocates General should be carried out with a view to as-
sisting the Court or otherwise facilitating its work™. This must not, of
course, affect the principle of independence and the need for the Advo-
cates General to perform their duties conscientiously.

4. The role of First Advocate General

Given the autonomy of Advocates General within the EU judicial
architecture and their relative lack of involvement within the Court’s hier-
archy, the term and function of a “First” Advocate General might, at first
sight, amount to an oxymoron. Yet such an understanding would be too
intuitive and, in fact, misplaced. Whereas judges have their interests rep-
resented by the President, the Vice-President and, to a certain extent, in
particular when it comes to structural matters regarding procedure, by the
Presidents of Chambers, thete is a case to be made that also the Advocates
General should benefit from a person coordinating matters proper to the
Advocates General and representing their collective interests within the
institution. This is why they designate, among themselves a Klassensprecher,
in the form of the First Advocate General.

33 T have held this position since October 2018.

34 My emphasis.

3 For more details on the subject: K. BORGSMIDT, The Advocate General at the Euro-
pean Court of Justice, cit., p. 108.
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The cardinal responsibility of the First Advocate General is to assign
cases to his colleagues, as is stipulated in Article 16(1) of the Court’s Rules
of Procedure™. In addition to this, the First Advocate General has im-
portant advisory functions: he is thus systematically heard by the President
before the latter takes a decision on procedural matters in cases which
have not yet been assigned to a judge and an Advocate General. Moreover,
he is heard, together with the Vice-President, by the President before a
request for a preliminary ruling is transferred to the General Court. Finally,
the First Advocate General plays a crucial role in the review procedure.

I shall come back to all of these aspects below.

5. The involvement of Advocates General in judicial procedures be-
fore the Court of Justice

Itis well known that Advocates General draft and proclaim Opinions.
What is less well known is their involvement in the course of judicial pro-
ceedings before the publication of their Opinions. This part shall attempt
to shed light on this issue.

Each case received by the Court is assigned to an Advocate General
and a Judge-Rapporteur. In respect of the Advocates General, this assign-
ment is made by the First Advocate General, and in respect of the judges,
by the President of the Court. The assignment of cases is in principle at
the discretion of the President of the Court and the First Advocate Gen-
eral. Of course, they take into account the current workload of each of the
members of the Court, but also whether the individual cases have parallels.
In the case of preliminary rulings, judges and Advocates General are not
assigned cases filed by the courts of the States from which they originate.
Similarly, in the case of direct actions, the Judge-Rapporteur and the Ad-
vocate General may not come from the State that is a direct party to such
proceedings. In principle, the same case will also not be assigned to a judge
and an Advocate General who come from the same State’’.

My impression is that — to the extent that a certain tendency towards
specialisation can be observed in the area of the assighment of cases to
judges — in the case of the Advocates General, the assignment of a specific
type of case to the same Advocate General tends to be avoided. This prac-
tice is of course the exclusive result of the decisions taken by the President
of the Court and the First Advocate General. They may be subject to

36 As a matter of fact, traditionally the First Advocate General’s role was confined
to this.

37 It seems to me that only twice — and probably through an oversight — I was
assigned cases in which the rapporteur was the Polish judge Prof. Marek Safjan. I am
referring to the cases C-375/13, Kolassa, and C-310/13, Novo Nordisk Pharma.
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change, together with changes in the persons exercising these functions.
It seems, however, that the tendency towards a certain specialisation
among judges may be justified by practical reasons connected with proce-
dural economy. In the case of Advocates General, a pursuit of excessive
specialisation would not be advisable. Unlike judges, whose judgments are
made collegially in chambers, Advocates General prepare their Opinions
entirely independently. It can thus be assumed that in cases relating to
matters in the same field, the Advocate General will be more likely to fol-
low the reasoning and approach to legal problems presented in previous
Opinions concerning similar issues. Put simply, consistency matters more
for the Court’s case-law than for the Opinions of its Advocates General.
In this respect, the role of the Advocate General is different from that of
the judge. Indeed, the Advocate General will focus to a lesser extent than
the judges on the stability of the case law and the continuation of the same
line of judgments. Sometimes it is worthwhile for another Advocate Gen-
eral to look at similar legal issues with a different approach, especially in
cases that are characterised by a high degree of sensitivity. Thus, a First
Advocate General is, in my view, well advised to follow the practice of
allowing different perspectives on similar legal problems and thus avoid-
ing the “monopolisation” of specific areas of EU law by individual Advo-
cates General. After all, the requirement of consistency of case-law ought
to be a concern more for judges than for Advocates General.

After the appointment of the Rapporteur and the Advocate General
for the respective case, and after the conclusion of the written procedure,
the preparation for the “preliminary report” begins. Its aim is to decide on
the basic procedural questions. Firstly, it is a matter of determining the
composition of the respective case (Chamber of three Judges, Chamber
of five Judges, Grand Chamber, Full Court).

Secondly — and this is the most important thing from the Advocate
General’s point of view — it has to be decided whether the respective case
requires an Opinion. It should be noted that in contrast to the previous
legal situation, in which the Advocate General prepared an Opinion on
each case, today Article 20, fifth subparagraph, of the Statute of the Court
of Justice provides for an exception in this respect. Thus, according to this
provision, if the Court considers that a case does not raise a new point of
law, it may decide, after hearing the Advocate General, that the case shall
be decided without an Opinion of the Advocate General.

Of course, determining whether a case does not raise a new question
of law is not a simple task. It happens that — even if such a determination
can be made — other points may speak in favour of the need to prepare
Opinions, such as the degree of complexity of the facts underlying the
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case. It seems that this is also how the duty of the Advocates General to
assist the Court is implemented™.

It happens that there are differences of opinion between the Judge-
Rapporteur and the Advocate General as to whether an Opinion should
be drafted in a particular case. It seems that this type of doubt should
rather be decided in the way that Opinions are to be drafted by the Advo-
cate General. However, if no agreement can be found on this issue at the
stage of agreeing the “preliminary report”, the case is submitted to the
General Meeting, which then takes a decision. In the practice of the func-
tioning of the General Meeting, an unwritten rule has developed, called
Cunha Rodrigues™ rule, according to which, in a case where the Advocate
General sees the existence of a new question of law — even in contradiction
to the position of the Rapporteur — Opinions should always be prepared.

In any case where the “preliminary report” recommends that the Ad-
vocate General refrain from preparing an Opinion, the motives for such a
position should be adequately explained. In this case, the Judge-Rappor-
teur should explain in the “preliminary report” why no substantial ques-
tions of law arise in the case and, at the same time, make a preliminary
proposal for the judgment in the case — at least as far as the general direc-
tion of that judgment is concerned"’. Moreover, before agreeing that a case
should not benefit from an Opinion, an Advocate General should sub-
scribe to the content of the preliminary report, that is to say — without
obviously prejudging an ensuing judgment — the Advocate General should
subscribe to the point of view as to how the case should be treated on
substance, as expressed in the preliminary report.

The remaining points that should be included in a “preliminary re-
port” mainly concern the following questions: should a hearing be held; is
there a need to contact the parties to the proceedings or, in the case of
questions referred for a preliminary ruling, the referring court, in order to
obtain additional information; should a possible hearing be limited to cer-
tain aspects of the proceedings; should the Court’s Directorate for Re-
search and Documentation be consulted in order to analyse certain points
of law? The “preliminary report” may also contain suggestions concerning
the application of one of the simplified procedures provided for in the
Rules of Procedure of the Court of Justice. This concerns in particular
Article 53(2), pursuant to which «[wlhere it is clear that the Court has no
jurisdiction to hear and determine a case or where a request or an applica-
tion is manifestly inadmissible, the Court may, after hearing the Advocate

38 Article 19(1) TEU.

3 From the name of the former Portuguese judge.

40 However, this does not follow from a rule defined in the Court’s documents, but
from the practice established by the Court’s General Meeting.
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General, at any time decide to give a decision by reasoned order without
taking further steps in the proceedings». In addition, a special procedure
— concerning to questions referred for a preliminary ruling — is provided
for in Article 99 of the Rules of Procedure. According to this provision, it
is possible to give the decision in the form of an order «[w]here a question
referred to the Court for a preliminary ruling is identical to a question on
which the Court has already ruled, where the reply to such a question may
be clearly deduced from existing case-law or where the answer to the ques-
tion referred for a preliminary ruling admits of no reasonable doubt.
Moreover, with regard to appeals against judgments of the General Court,
Article 181 of the Rules of Procedure states that «[w]here the appeal or
cross-appeal is, in whole or in part, manifestly inadmissible or manifestly
unfounded, the Court may at any time, acting on a proposal from the
Judge-Rapporteur and after hearing the Advocate General, decide by rea-
soned order to dismiss that appeal or cross-appeal in whole or in part».

It should be added that the appeals procedure before the Court of
Justice has recently undergone substantial changes. An appeal brought
against a decision of the General Court concerning a decision of an inde-
pendent board of appeal shall not proceed unless the Court of Justice first
decides that it should be allowed to do so. This applies since 1% May 2019
for the European Union Intellectual Property Office, the Community
Plant Variety Office, the European Chemicals Agency and the European
Union Aviation Safety Agency*' and since 1% September 2024 for the Eu-
ropean Union Agency for the Cooperation of Energy Regulators, the Sin-
gle Resolution Board, the European Banking Authority, the European Se-
curities and Markets Authority, the European Insurance and Occupational
Pensions Authority and the European Union Agency for Railways*.
Moreover, this procedure applies also to appeals brought against decisions
of the General Court concerning a decision of an independent board of
appeal, set up after 1° May 2019 within any other body, office or agency
of the Union, which has to be seized before an action can be brought
before the General Court and decisions of the General Court relating to
the performance of a contract containing an arbitration clause, within the
meaning of Article 272 TFEU. Such appeals are, in other words subject to

41 See Article 58a of the Statute of the Court of Justice, as amended by Article 1 of
Regulation (EU, Euratom) 2019/629 of the European Patliament and of the Council of
17 April 2019 amending Protocol No 3 on the Statute of the Court of Justice of the
European Union, OJEU, L 111 of 25 April 2019.

42 See Article 58a of the Statute of the Court of Justice, as amended by Article 1 of
Regulation (EU, Euratom) 2024 /2019 of the European Patliament and of the Council of
11 April 2024 amending Protocol No 3 on the Statute of the Court of Justice of the
European Union, OJEU, L 2024/2095 of 12 August 2024.
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a prior determination, by that Court, that they are admissible. Here, the
decision on that request is taken, on a proposal from the Judge-Rappor-
teur and after hearing the Advocate General, by a Chamber specially es-
tablished for that purpose, presided over by the Vice-President of the
Court and including also the Judge-Rapporteur and the President of the
Chamber of three Judges to which the Judge-Rapporteur is attached on
the date on which the request is made.

As I mentioned above, a member of the Court who disagrees with
the proposals contained in the “preliminary report” may submit a memo-
randum to the General Meeting. The General Meeting then takes the final
decision after a discussion. It should also be emphasised that this ensures
that each judge and each Advocate General can — at least indirectly — exert
an influence on the proceedings conducted before the Court. This system
is quite positive, since the Court of Justice, as the highest instance, has a
special responsibility for the application of EU law. One can therefore
assert that all its members, both judges and Advocates General, stand be-
hind the decisions taken by the Court.

In this context, it should be recalled that both “preliminary report”
and the memoranda prepared in relation to it by the Judges and Advocates
General and discussed at the General Meeting of the Court do not consti-
tute public documents.

To conclude this part of the considerations, it should be noted that
the Rules of Procedure of the Court of Justice provide for the participation
of the Advocate General in many other procedural measures taken by the
Court”. Most often, this is based on the hearing of the Advocate General
assigned to the particular case. These include, infer alia, the following
measures: concerning the joinder of cases*; concerning the submission of
new evidence after the closure of the written phase of the proceedings*’;
concerning the admission of a language other than the language of the
proceedings®’; concerning the stay of proceedings'’; concerning the reo-
pening of the oral phase of the proceedings®; concerning the application
of the urgent preliminary ruling procedure”; concerning the disposal of

43 See more on the subject: M. T. D’ALESSIO, V. KRONENBERGER, Quelgues réflexions
sur le nonvean réglement de procédure de la Conr de justice et son impact sur les fonctions de l'avocat
général, in V. KRONENBERGER, M. T. D’ALESSIO, V. PLACCO (eds.), De Rome a Lisbonne :
les juridictions de ['Union européenne a la croisée des chemins. Mélanges en I'honneur de Paolo Mengozzi,
Brussels, 2013, p. 313 ff.

44 Article 54(2).

45 Article 128(2).

46 Article 37(1)(c) and Article 37(3).

47 Article 55(1).

48 Article 83.

49 Article 108(1).
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proceedings™; and also concerning other formal and individual ques-
tions’'.

It is also worth mentioning the practice of the Court of Justice, which
may not yet be widely known. Thus, in October 2016, a modified proce-
dure began to be applied in the Court of Justice with regard to appeals
against judgments of the General Court of the European Union which —
on the basis of the above-mentioned Article 181 of the Rules of Procedure
before the Court of Justice — may be considered manifestly inadmissible
or manifestly unfounded. Now the reasoning that this provision applies
has been transferred to the Advocates General. If the Judge-Rapporteur
and the Advocate General are positive about the possibility of applying
this rule (usually such a recommendation includes a preliminary analysis
of the case carried out by the Court’s Directorate of Research and Docu-
mentation) and this is accepted by the General Meeting, the statement of
reasons for the decision is prepared by the Advocate General. This rea-
soning is then fully incorporated into the decision issued by the competent
Chamber of the Court. This chamber then simply states that «for the rea-
sons stated by the Advocate General, the appeal must be dismissed». Cur-
rently, this practice is limited to three areas of EU law, namely public ser-
vice law, public procurement law and access to documents.

As regards the requirement that the parties must have the opportunity
to acquaint themselves with the Advocate General’s Opinion, it is worth
pointing to the current content of Article 83 of the Rules of Procedure of
the Court. This states that «the Court may at any time, after hearing the
Advocate General, decide to open or reopen the oral procedure, in partic-
ular if it considers that the parties have not been sufficiently informed, if,
after the close of the oral procedure, a party has submitted a new fact
which is of decisive importance for the Court’s decision, or if a submission
not discussed between the parties or the participants referred to in Article
23 of the Statute is relevant to the decision». This provision thus consti-
tutes the basis for being able — in exceptional situations — to reopen the
oral procedure, which would also involve the preparation of new Opinions
by the Advocate General™.

50 Article 149(1).

51 Article 151(5).

52 In the case of proceedings in which I was given the opportunity to present a new
Opinion, such a situation has occurred twice. See Court of Justice, Order, 12 October
2017, Case C-163/16, Loubontin, and Otder, 23 March 2023, Case C-470/21, Ia Qnadra-
ture du Net.
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6. The 2024 reform

The 2024 reform of the Court marks a certain shift in the EU’s judi-
cial architecture”. Regulation (EU, Euratom) 2024/2019 introduces a
number of changes to the competences and procedures of both the Court
of Justice and the General Court. At the heart of these changes lies an
expanded role for the General Court in preliminary ruling procedures, as
well as modifications to the system of appeals before the Court of Justice.

The process leading to the 2024 reform began on 30 November 2022,
when the Court of Justice submitted a request to the European Parliament
and the Council of the European Union to modify its Statute. Following
a favourable opinion from the Commission in March 2023, Parliament
and Council, via the ordinary legislative procedure, adopted the Regulation
(EU, Euratom) 2024/2019 on 11 April 2024.

This regulation introduced two major changes: first, it conferred on
the General Court the competence to hear and determine questions re-
ferred for a preliminary ruling by courts of the Member States under Ar-
ticle 267 TFEU in specific areas™. However, the Court of Justice retains
exclusive competence for preliminary questions that «raise independent
questions of interpretation of primary law, public international law, gen-
eral principles of Union law or the Charter of Fundamental Rights of the
European Union» (Article 50b, second paragraph, of the Statute).

In practice, the system established by the Court consists in a “single
entry point” (fr. “guichet unique”) system, whereby all preliminary references
are initially filed with the Court of Justice. The Court then verifies whether
the conditions for transferring the case to the General Court are met.

Secondly, it extended the scope of application of the prior admission
mechanism for appeals lodged before the Court of Justice.

These changes aim to enable the Court of Justice to «continue to fulfil
its mission of safeguarding and strengthening the unity and consistency of
Union law» and to ensure that its decisions «are of the highest quality»
(Recital 2 of Regulation 2024/2019).

First, when the Court, via the newly-established single entry point,
verifies whether or not to transfer a request for a preliminary ruling to the
General Court, the First Advocate General is heard. This new procedure,

53 See in detail M.-A. GAUDISSART, Genese et négotiation de la réforme de l'architecture
Juridictionnelle de 'Union enropéenne, in Rivista de Derecho Comunitario Europeao, 2024, p. 27 ff.

54 The regulation grants the General Court competence to answer preliminary ques-
tions in six specific areas: the common system of value added tax, excise duties, the Cus-
toms Code, the tariff classification of goods in the Combined Nomenclature, compensa-
tion and assistance to passengers in the event of denied boarding or of cancellation or
long delay of flights and the greenhouse gas emission allowance trading system.
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governed by Article 93a of the Rules of Procedure now looks as follows:
a request for a preliminary ruling is immediately transmitted, by the Reg-
istry to the President, the Vice-President and the First Advocate General.
The latter two are then heard, before the President takes a decision. If the
President considers that the request comes exclusively within one or more
of the specific areas referred to in the first paragraph of Article 50b of the
Statute, he shall so inform the Registry, which shall transmit the request
to the Registry of the General Court. The proceedings then continue be-
fore the General Court in accordance with the provisions of its Rules of
Procedure.

If, however, the President considers that although the request for a
preliminary ruling comes within one or more of the specific areas referred
to in the first paragraph of Article 50b of the Statute, it also concerns other
areas or raises independent questions relating to the interpretation of pri-
mary law, public international law, general principles of Union law or the
Charter of Fundamental Rights of the European Union, within the mean-
ing of the second paragraph of Article 50b of the Statute, he shall imme-
diately refer the request to the Court of Justice. This means, in practice,
that the matter is submitted to the General Meeting of the Court. After,
in practice, a discussion of the case, the Court, in the formation of the
General Meeting, takes a decision. If it considers that the request comes
exclusively within one or more of the specific areas referred to in the first
paragraph of Article 50b of the Statute, the Registry of the Court of Justice
transmits that request to the Registry of the General Court and the pro-
ceedings continue before the General Court in accordance with the pro-
visions of its Rules of Procedure. Otherwise, the proceedings continue
before the Court of Justice in accordance with the provisions of these
Rules™.

This new task adds considerably to the workload of the First Advo-
cate General. To give an idea of numbers: in 2025 around 75 cases were
submitted to this procedure. The overwhelming majority is transferred to
the General Court. This does not mean, however, that every single case is
not carefully scrutinised.

5 As per Article 256(3) TFEU, the General Court, during the course of the pro-
ceedings, considers that the case requires a decision of principle likely to affect the unity
or consistency of Union law, it zay refer the case to the Court of Justice for a ruling. In
such a situation, the procedure is then governed by Article 114b of the Rules of Proce-
dure.
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Secondly, the First Advocate General plays a key role in the “re-
vived”® review procedure’. As is well known, a dedicated Chamber of
five Judges (the Reviewing Chamber) is be designated for a period of one
year for the purpose of deciding whether a decision of the General Court
is to be reviewed in accordance with Article 62 of the Statute®®. Here, it is
for the First Advocate General, if he considers that a review should be
carried out, to propose this to the Court”. Subsequently, the Reviewing
Chamber, acting on a proposal from the Judge-Rapporteur, shall decide
whether the decision of the General Court is to be reviewed®. The First
Advocate General’s proposal must be made within one month of delivery
of the decision by the General Court. Within one month of receiving the
proposal made by the First Advocate General, the Court of Justice shall
decide whether or not the decision should be reviewed®'. All this implies
that it is for the First Advocate General to examine each decision of the
General Court, made in the context of the preliminary reference proce-
dure. While, at the time of writing, this has only consisted in reviewing
decisions of removal from the register, further to a withdrawal of a case
by the referring court, this will, in future, also considerably bind (human)
resources at the disposal of the First Advocate General.

7. The Advocate General at the General Court of the European Un-
ion

Since its establishment in 1989, the General Court (then called the
Court of First Instance) has consisted exclusively of judges as its members.
At the same time, Article 49 of the Statute stipulated that the Members of
the General Court may be called upon to perform the task of an Advocate
General. On several occasions the General Court made use of this possi-
bility.

The 2024 reform significantly changed this situation. The transfer of
jurisdiction over preliminary rulings to the General Court was based on

56 T use this term advisedly, since that procedure had been de facto dormant, if not
buried, following the integration of the Civil Service Tribunal into the General Court.

57 The review procedure, which is governed by Title VI of the Rules of Procedure,
is a special judicial mechanism that allows for the review of decisions made by the Gen-
eral Court under certain conditions, specifically in cases where the decision might seri-
ously affect the unity or consistency of EU law, see Article 256(3) TFEU and Article 62
et seq. of the Court’s Statute.

58 See Article 191 of the Rules of Procedure.

59 See Article 194(1) of the Rules of Procedure.

60 See Article 194(5) of the Rules of Procedure.

61 See Article 62 of the Statute.
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the assumption that these cases should be decided on the basis of proce-
dural rules that are almost identical to those applied by the Court. The
main idea was that each preliminary ruling case should be assigned not
only to a Judge-Rapporteur, but also to an Advocate General.

Thus, the new Article 49 a has been added to the Statute, which pro-
vides that in dealing with preliminary rulings the General Court shall be
assisted by one or more Advocates General. The same provision stipulates
that the General Court shall elect from among its members those who will
perform the duties of Advocate General. They shall be elected for a term
of three years and they can be re-elected only once. In order to reinforce
their independence, these members will not seat as judges in preliminary
rulings cases.

For that purpose, the relevant amendments have been introduced to
the Rules of Procedure of the General Court™. In 2025 the General Court
has elected two members to perform the duties of an Advocate General
and additional two members that may be called upon to replace them if
they are prevented from acting.

8. Conclusion

The institution of the Advocate General has become very much
rooted in the legal system of the European Union. Today, one can hardly
imagine a debate on any legal issue without taking into account the Opin-
ion of the Advocates General. One hardly encounters voices proposing a
reform of the Court that disregards the role of the Advocates General.
The fact that some of their Opinions are criticised in no way diminishes
the fundamental role of the Advocates General in shaping the jurispru-
dence of the Court, and also the jurisprudence of the national courts. As
regards more specifically the role of the First Advocate General, it can
safely be stated that this has evolved from a role primarily of representa-
tion and case-allocation to one which is more embedded in the internal
architecture of the Court and where, in particular with the 2024 reform,
the advisory function of the First Advocate General has considerably been
strengthened.

62 See new Articles 3(3), 27(7), 31a and 31b of the Rules of Procedure of the General
Court.
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ABSTRACT

The article examines the institutional position and evolving functions
of the Advocate General within the Court of Justice of the European Un-
ion, with particular emphasis on the role of the First Advocate General.
After tracing the historical origins of the office, the analysis addresses the
number, appointment, and status of Advocates General, highlighting their
similarities with judges and — at the same time — their functional autonomy
within the Court. The contribution then focuses on the First Advocate
General as a coordinating and advisory figure, and on the involvement of
Advocates General throughout judicial proceedings. The article further
assesses the impact of the 2024 reform of the EU judicial system, which
expanded the responsibilities of the First Advocate General and “revived”
Advocates General at the General Court for preliminary ruling cases. It
concludes that the Advocate General, and increasingly the First Advocate
General, has become an indispensable actor in safeguarding the quality,
coherence, and development of EU case-law.

Larticolo esamina la posizione istituzionale e I'evoluzione delle fun-
zioni dell’avvocato generale presso la Corte di giustizia dell’Unione euro-
pea, con particolare attenzione al ruolo del primo avvocato generale. Dopo
aver ricostruito le origini storiche dell’istituto, I’analisi prende in conside-
razione il numero, la nomina e lo status degli avvocati generali, metten-
done in luce, da un lato, le analogie con 1 giudici e, dall’altro, 'autonomia
funzionale all'interno della Corte. Il contributo si sofferma quindi sul
primo avvocato generale quale figura di coordinamento e di consulenza,
nonché sul coinvolgimento degli avvocati generali nel corso dei procedi-
menti giurisdizionali. Il contributo valuta inoltre 'impatto della riforma del
2024 del sistema giurisdizionale dell’'Unione, che ha ampliato le responsa-
bilita del primo avvocato generale e ha dato una nuova vita alla funzione
dell’avvocato generale presso il Tribunale nelle cause di rinvio pregiudi-
ziale. In conclusione, si evidenzia come 'avvocato generale, e ancor piu il
Primo Avvocato generale, sia divenuto un attore indispensabile nella tutela

della qualita, della coerenza e dello sviluppo della giurisprudenza
dell’Unione.

Cet article examine la position institutionnelle et Iévolution des
fonctions de 'avocat général au sein de la Cour de justice de I'Union
européenne, en mettant accent sur le réle du premier avocat général.
Apres avoir retracé les origines historiques de cette fonction, I’analyse
aborde le nombre, la nomination et le statut des avocats généraux, en
soulignant a la fois leurs similitudes avec les juges et leur autonomie
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fonctionnelle au sein de la Cour. La contribution se concentre ensuite sur
le premier avocat général en tant que figure de coordination et de conseil,
ainsi que sur limplication des avocats généraux tout au long des
procédures juridictionnelles. L’article évalue en outre I'impact de la
réforme de 2024 du systeme juridictionnel de 'Union, qui a élargi les
responsabilités du premier avocat général et « réactivé » la fonction
d’avocat général aupres du Tribunal dans les affaires de renvoi préjudiciel.
Il conclut que 'avocat général, et de plus en plus le premier avocat général,
est devenu un acteur indispensable pour garantir la qualité, la cohérence et
le développement de la jurisprudence de 'Union.






