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1. Introduction

In the Spring of 2016 I was asked to speak at an event organized in
Madrid involving national judges, academics and members and former
members of both European courts'. At that time, I was still a relatively
new judge at the European Court of Human Rights (ECtHR), having
spent many years in different capacities at the Court of Justice of the
European Union (CJEU). Writing this contribution at New York
University ten years on, at a time of sustained political, legal and social
turbulence, I’m reminded of the relative contextual innocence in which we
gathered. Europe had been badly shaken by the financial crisis and the
migratory wave which had characterized the previous year, but Brexit had
not yet become a reality and the 45" President of the United States had

* Fellow of the Remarque Institute and the Hauser Global Law School, New York
University and former President of the European Court of Human Rights. I am grateful
to Professor Daniel Halberstam and to Dr. Jacob van de Beeten for their comments on
an earlier version of this paper. The views expressed are purely personal to the author.

!'The event was to honour Professor Gil Catlos Rodriguez Iglesias, a former CJEU
President who had led that court at a time when the EU had only 15 Member States.
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not yet been elected and later re-elected. I chose as my topic the
relationship between the two European courts as regards the protection
of fundamental rights; a topical subject in the light of Opinion 2/13° The
idea was to focus not on the long-standing question of EU accession to
the European Convention on Human Rights (ECHR), but instead on the
functionality and effectiveness of the multi-level system for the protection
of those rights from which Europe benefitted then and now.

The different components of that multi-level system are reflected in
the evolution of national constitutional, ECHR and EU law over several
decades’. They are also set out with some clarity, at least as regards their
existence and intended interaction, in Article 6 of the Treaty on European
Union (TEU), as well as in the Preamble of the Charter of Fundamental
Rights of the European Union (Charter) and its general provisions’. The
Treaty of Lisbon, which entered into force in 2009, established the three
pillars of an undeniably complex legal architecture within which national
and Buropean judges have to operate. The equal legal value of the Charter
was recognized by the Member States’. That same Charter was recognized
as being inspired by the ECHR and common national constitutional
traditions®. However, as well as rendering the Charter legally binding, the
Member States introduced an obligation on the EU to accede to that same
Convention. This legal obligation was subject to some conditions, of
course; which conditions fell to be interpreted by the CJEU’. The Lisbon
Treaty also restated what are now considered to be the foundational values
of the EU in Article 2 of the TEU, and added political mechanisms for
sanctioning any serious and persistent breach in their regard®.

2 Coutt of Justice, 18 December 2014, Opinion 2/13.

3 For insights from the perspective of EU legal historians, which resonate today
given the development of CJEU case-law on Article 2 TEU, see B. DAVIES, M. RASMUS-
SEN, The History of European Union Law, CUP, 2026.

# See, in particular, Articles 51, 52 par. 3 and 53 of the Charter of Fundamental
Rights of the European Union (the Charter) and the relevant parts of the Explanations
relating to the Charter of Fundamental Rights of the European Union (the Explanations),
O] 2007 C 303/17.

> Article 6 par. 1 TEU.

6 Article 6 par. 3 TEU and Articles 52 par. 3 and 53 of the Charter.

7 See Article 6 par. 2 TEU; Protocol No. 8 EU (which provides that any accession
agreement is to make provision for preserving the specific characteristics of the EU and
EU law and ensure that accession does not affect the competences of the EU or the
powers of its institutions, or the situation of Member States in relation to the ECHR, or
indeed Article 344 TFEU), and the Declaration on Article 6 par. 2 of the TEU (in which
the Intergovernmental Conference which adopted the Treaty of Lisbon agreed that ac-
cession must be arranged in such a way as to preserve the specific features of EU law).

8 Article 7 TEU.
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For over a decade, Europe has moved from one facet of poly-crisis
to the next’. At the same time, the overlap between EU and ECHR law
has become ever greater. A recurring theme for me has been how the two
European courts can best assist national judges, litigants, practitioners and
national authorities when it comes to handling the complexity of the
human rights architecture established principally in Article 6 TEU. Given
the different challenges facing the European legal space for some time,
how can these two courts ensure that the system in place is effective and
fully operational; complementary rather than competitive?'’. In this special
edition of the Review of European Litigation dedicated to the Court (the
CJEU) and other courts (amongst which the ECtHR), I return to this
important theme. The aim in the following sections is to reflect back,
through a friendly Strasbourg mirror'', on the evolving relationship
between the Luxembourg and Strasbourg courts, structuring the different
components of the assessment along the lines of the key features of the
EU and its legal order as characterised by the CJEU.

2. Setting the Luxembourg — Strasbourg Scene

The dialogue between the two European courts in recent years can
be described, in the main, as one of constructive and, in certain fields,
highly effective, dialogue and complementarity. It is true that, during the
initial period following the Treaty of Lisbon, references to the ECHR
became noticeably rarer in CJEU judgments, as that court bedded in the
newly binding Charter'”. This lack of reference to the ECHR has since

9 See, for an overview, R. MECHTHILD, D SCHADE (eds.), The EU under Strain? :
Current Crises Shaping European Union Politics, 2023, De Gruyter.

10 See, for example, S. O’leary, A Tale of Two Cities — Fundamental Rights Protection in
Strasbourg and Luxembonrg, University of Edinburgh, Research Paper Seties No 2018/02;
1d., Courts, Charters and Conventions: Making Sense of Fundamental Rights Protection in the EU,
in Irish Jurist, 2016, p. 4 £f.; 1d., A Tale of Two Cities: Fundamental Rights Protection in Strasbourg
and Luxembonrg, in CYELS, 2018, p. 1 tf;; 1d., The EU Charter Ten Years On: A View from
Strasbonrg, in M. Bobek, J. Adams-Prassl (eds.), The EU Charter of Fundamental Rights in the
Member States, 2020, p. 37 ff.; 1d., Activating the Protection of Fundamental Rights at Enropean
Level, in 1. Govaere, E. Muir, S. Garben (eds.), Activating the Protection of Human and Funda-
mental Rights before European Courts, 2026. See also T. Lock, The Influence of EU Law on
Strasbourg Doctrines, in ELRey, 2016, p. 804; B Dickson, The EU Charter of Fundamental
Rights in the Case Law of the European Court of Human Rights, in Enropean Human Rights Law
Review, 2015, p. 27 tf. and V. Davio, EU Fundamental Rights as a Special Source for the Enropean
Court of Human Rights, 2026.

1 The expression in Gaelic: “Is maith an scathdn sdil charad” translates as “A
friend's eye is a good mitrot”.

12 See, for criticism, G. DE BURCA, After the EU Charter of Fundamental Rights: The
Court of Justice as a Human Rights Adjudicator?, in Maastricht Journal of European and Comparative



receded, not only but not least in the light of rule of law decline in several
EU Member States and the European judicial response which the latter
has solicited. The CJEU has now returned to explicit references to the
ECHR and to the extensive case-law of the ECtHR in relation to issues
ranging from judicial independence, fair trials, surveillance and privacy,
religious freedom or LGBTQ+ rights, on which until recently the EU
courts had less, little or no previous experience. A particularly eloquent
example is provided in the recent judgment in Commission v. Hungary
(Values of the Union). The ECHR is cited thirty-four times therein, with
detailed reference made by the CJEU to Strasbourg case-law on privacy as
well as educational and expression rights as the Luxembourg court sought
to put flesh on the bones of some of the abstract values listed in Article 2
TEU". The incumbent President of the CJEU has addressed the
relationship between the two European courts on numerous occasions,
both in Strasbourg and at conferences with national judges from EU
Member States'*. Referencing case-law of the CJEU and its Convention
origins, he has stressed the jurisprudential synergies constructed in recent
years, which seek to reinforce the coherence and development of the
respective case-law of the two courts”. To these CJEU examples one
could add many ECtHR ones, relating to asylum and immigration, data
protection, the rule of law, operation of the European Arrest Warrant
(EAW), the right to a reasoned refusal of a request for a preliminary
reference, justified restrictions of the right to freedom of expression in
defence of media pluralism and common values or LGBTQ+ rights'’. In

Law, 2016, p. 168 ff. and, for context, S. O’LEARY, Courts, charters and conventions: making
sense of fundamental rights in the EU, cit., p. 4 ff.

13 Coutt of Justice, 21 April 2026, Case C-769/22, Commrission v Hungary.

4 See, for example, K. Lenaerts, The ECHR and the CJEU: Creating Synergies in the
Jfeeld of Fundamental Rights Protection), speech at the opening of the judicial year at the EC-
tHR, 26 January 2018, available at the following link https://www.echr.coe.int/docu-
ments/d/echr/speech 20180126 lenaerts eng, or On Common European 1 alues, EUnited
in diversity I1. The rule of law and constitutional diversity : international conference, The Hague, the
Netherlands, 31 August and 1 September 2023 available at the following link
https://op.ecuropa.cu/en/publication-detail /- /publication/21e2c994-292¢-11ef-9290-
01aa75ed71al/language-en.

15 See, for example, Coutt of Justice, 14 December 2021, Case C-490/20, Stolichna
obshtina, rayon Pancharevo’, par. 61; 29 March 2022, Case C-132/20, Getin Noble Bank, pat.
128; 8 December 2022, Case C-460/20, Google (De-referencing of allegedly false information),
pat. 63; 12 July 2024, Case C-423/24, Shipova; 21 Aptil 2026, Case C-769/22, Commission
v Hungary (V alues of the Union).

16 See, for example, ECtHR, 9 July 2021, M. A. v. Denmark, No. 6697 /18 (on waiting
periods and family reunification); ECtHR, 7 December 2021, Savran v Denmark, No.
57467/15 (on the expulsion of a foreign national suffering from psychiatric illness); EC-
tHR, 2 July 2020, N. H. and Others v France, Nos. 28820/13 and 2 Others (on the satura-



https://www.echr.coe.int/documents/d/echr/speech_20180126_lenaerts_eng
https://www.echr.coe.int/documents/d/echr/speech_20180126_lenaerts_eng
https://op.europa.eu/en/publication-detail/-/publication/21e2c994-292e-11ef-9290-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/21e2c994-292e-11ef-9290-01aa75ed71a1/language-en
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many cases the ECtHR has to address, directly or indirectly, the
articulation of ECHR and EU law in EU Member States, where the
respondent State before it is subject to EU law, and the alleged violation
of the Convention in an individual case stems from or touches upon
elements of EU law'’". The ECtHR may also reach for EU law and CJEU
case-law when considering the existence or not of a European consensus
on a given legal question’®, or where the technical detail of EU secondary
law may be helpful for the Strasbourg court when it has to flesh out the
modern-day consequences of the broadly scripted and, in some cases,
more dated, rights under the ECHR".

However, an account of the two courts’ relationship would be
incomplete if one were to ignore the fact that points of actual or potential
tension or friction can and do exist. Some apparent tensions derive, firstly,

tion of accommodation facilities for asylum-seckers); ECtHR, 9 March 2023, L. B. » Hun-
gary, No. 36345/16 (data protection and the disclosure of the names and home addresses
of tax defaulters); ECtHR, 1 December 2020, Astridsson v Iceland, No. 26374/18; ECtHR,
7 May 2021, Xero Flor v Poland, No. 4907/18; ECtHR, 22 July 2021, Recgkowicz v Poland,
No. 43447/19; ECtHR, 8 Novembet 2021, Doliiska-Ficek and Ozimek v Poland, Nos.
49868/19 and 57511/19; ECtHR, 3 February 2022, Advance Pharma v Poland, No.
1469/20; ECtHR, 15 March 2022, Grzeda v Poland, No. 43572/18; ECtHR, 16 June 2022,
Zurek v Poland, No. 39650/18; ECtHR, 29 June 2021, Broda and Bojara v Poland, Nos.
26691/18 and 27367/18; ECtHR, 9 March 2021, Bilgen v Turkey, No. 1571/07; ECtHR,
6 November 2018, Ramos Nunes de Carvalho e Sa v Portugal, Nos. 55391/13, 57728/13 and
74041/13; ECtHR, 5 May 2020, Kivesi v Romania, No. 3594/19; ECtHR, 19 Octobet
2021, Mirosiava Todorova v Bulgaria, No. 40072/13; ECtHR, 9 February 2021, Xhoxhaj v
Albania, No. 15227/19; ECtHR, 12 January 2023, Ovcharenko and Kolos v Ukraine, Nos.
27276/15 and 33692/15 (all on judicial and prosecutotial independence); ECtHR, 25
March 2020, Bivolarn and Moldovan v France, Nos. 40324/16 and 12623/17 (on the Euro-
pean Atrest Warrant/EAW); ECtHR, 3 February 2020, Sanofi Pastenr v. France, No.
25137/16 (on Atticle 6 and reasoned refusal of a request for a preliminary ruling); EC-
tHR, 23 January 2023, Macaté v Lithunania, No. 61435/19 (on Article 10 and the labelling
of books as harmful to children because of their depiction of same-sex couples); or EC-
tHR, 13 July 2021, Fedotova v Russia, Nos. 40792/10 and 2 Others; ECtHR, 23 May 2023,
Bubuceann and others v Romania, Nos. 20081/19 and 20 Others; ECtHR, 1 June 2023, May-
mnlakhin and Markiv v Ukraine, No. 75135/14 (on the requitement of some form of legal
recognition of same sex couples).

17 See, for example, ECtHR, 23 August 2016, J.K. ». Sweden, No. 59166/12.

18 See, for example, L.B. ». Hungary, cit. ot M.A. v. Denmark, cit..

19 See, for example, Court of Justice, 18 October 2011, Case C-34/10, Oliver Briistle
v. Greenpeace el” (on the legal protection of biotechnical inventions) cited in ECtHR, 27
August 2015, Parrillo v. Italy [GC], No. 46470/11 ot ECtHR, 13 September 2016, Ibrahim
and Others v. the United Kingdom [GC], No. 50541/08, citing an EU directive on the ques-
tion of what constitutes compelling reasons justifying, exceptionally, a restriction on the
right of access to a lawyer. For other examples of the EU-ECHR synergies which have
developed in recent years see the joint factsheets and handbooks produced by the ECtHR
and the Fundamental Rights Agency of the EU (FRA), available at
https://ks.echr.coe.int/web/echr-ks/echr-eu .
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from the different function and functioning of the two systems. Several
key features distinguish the two European courts, not least the legal
systems of which they form a part and the different scope of their
jurisdiction®. The mission of the CJEU is broader than that of the ECtHR
in that it seeks to ensure the uniform interpretation and application of EU
law generally. Although the docket of the Luxembourg court is now
characterised by a significant number of cases and legal questions which
touch on human rights®, it is not a human rights court, as several of its
members have emphasised™.

Secondly, the CJEU hands down its preliminary rulings when a
national case is still pending. This has the advantage of providing national
judges, before the case is resolved at national level, with the interpretative
guidance on whatever EU law issue has arisen. But it has perhaps the
disadvantage, too little discussed, of being solely focussed on EU law
issues. It is often overlooked that national judges have to decide 4/ the
issues before them — EU and non-EU — and that the application of
interpretative guidance to a set of facts in a concrete case is a different
judicial task to that of framing guidance in the context of a relatively
abstract procedure which has to produce an interpretation applicable
across twenty-seven States. In contrast, the ECtHR intervenes when the
national judicial process has concluded, with the exhaustion of domestic
remedies meaning (in theory at least) that the ECtHR has at its disposal
not just information on a general measure of national law but evidence as
to its application, zz concreto, by the national authorities and its subsequent
assessment by a national court in the case involving the applicant™. This
characteristic of the individual application system, while beneficial in its
grounding in specific facts, can also give rise to rulings which are
excessively casuistic. Thus, within the strength of each system lies their
own potential weaknesses. The point here is not to suggest that one system
is better or worse than the other, but merely to underline their differences.

Thirdly, the objective of a given piece of EU legislation, subsequently
transposed or applied at national level, is not central to the Strasbourg

20 See S. O’LEARY, The EU Charter Ten Years On: A View from Strasboury, cit..

21 See, for a recent CJEU overview of the Charter and how it is functioning 25 years
since it was first signed (but when it was not yet legally binding) - https://curia.cu-
ropa.eu/site/jecms/pl 1000067785/.

22 See, for example, A. ROSAS, The Court of Justice of the European Union: A Human
Rights Institution?, in Journal of Human Rights Practice, 2022, p. 204 ff. and the response by
M. DAWSON, What Does it Mean to Say that the Conrt of Justice is not a Human Rights Institution?
A Critical Appraisal, in Journal of Human Rights Practice, 2022, p. 215 ff.

23 'The ECtHR now also issues advisory opinions pursuant to Protocol n° 16 to the
ECHR but this non-contentious jurisdiction remains numerically tiny compared to the
number of individual applications lodged and treated.
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court’s approach in cases in which, more often than not, it has to balance
different competing human rights or human rights and general interest
justifications. This can lead to a different assessment than that which the
CJEU might reach via a teleological interpretation of that legislation at a
preliminary stage when a national case is still pending, or if the CJEU
focuses in its reasoning on the predominant Treaty or legislative objective
at the expense of other rights and considerations®. Unlike the CJEU, the
ECtHR does not look at the case before it through the prism of the
“primacy, unity and effectiveness” of EU law™, but rather through that of
a regional human rights court tasked with interpreting a human rights
Convention. The Strasbourg court has, in different cases and different
ways, sought to properly account for EU integration as a legitimate
objective when carrying out its assessment of Convention compliance by
EU Member States. However, EU integration is not the functional motor
informing its juridical approach®.

Fourthly, until now the human rights’ jurisdiction of the CJEU has
been limited by the scope of application of EU law and by the principle
of conferral”. A key exception relates to questions on judicial
independence and related aspects of the rule of law, in relation to which
the CJEU took an innovative path from 2018 onwards. Combining
Articles 2 and 19 § 1 TEU, it extended the route via which it could review
Member State rule of law compliance in fields governed by EU law, as well
as its understanding of what those fields cover™. The potential common
footprint of the two courts has thus grown in recent years, not just because

24The to and fro between the CJEU and national apex courts in several EU Member
States following the judgment in Case C-203/15 and C-698/15 Teke2 Sverige and Watson
and Others (on Member State access to retained data when investigating serious crime) is
a good illustration of this. As the purpose or telos of EU primary and secondary legisla-
tion was the protection of personal data, the CJEU weighted its interpretation of EU
from the outset and for some time as the pursuit of that objective.

%5 See Coutt of Justice, 26 February 2013, Case C-399/11, Meljoni, para. 60 and
Opinion 2/13, cit., para. 189.

2 See, for example, ECtHR, 23 May 2016, Avotips v. Latvia, No. 17502/07, pat. 113
on the legitimacy in principle of the EU objectives behind the creation of the Area of
Freedom, Security and Justice (AFS]) and discussion of the Bosphorus presumption of
equivalent protection below.

27 See Coutt of Justice, 10 september 2024, Joined Cases C-29/22 P and C-44/22
P, KD and KS v. Council and Others, paras 72-76, on the crucial interplay between the prin-
ciple of conferral and the CJEU’s jurisdiction to hear and determine cases. Cf, for an
author who considers that the TEU excludes Articles 4 and 5 TEU as a constraint on the
jurisdiction and competence of the CJEU, L.D. SPIEKER, Competence Confusions: Why the
Vertical Division of Competences Cannot Constrain the Court’s Interpretation of EU Law, in EU
Constitutional Law Review, 2025, p. 641 ff.

28 See Coutt of Justice, 27 Februaty 2018, Case C-64/16, Associacio Sindical dos Juizes
Portugueses (AS]P) v Tribunal de Contas and further below Section 4.1.2.



of Treaty changes and the exercise of new EU legislative competences,
but also because of this greater CJEU engagement with Member States’
reserved domains and exploration of the new “values” route provided by
Article 2 TEU. These judicial developments are evidenced in case-law on
justice systems, the acquisition of nationality or civil registration, to name
but a few”. This overlap in subject matter and disputes can pose additional
challenges for national judges, caught between their own constitutional
texts and their evolving EU and ECHR legal obligations™.

Fifthly, some tension or friction also became evident in relation to
EU mutual recognition instruments; a subject which will be discussed in
more detail in Section 4.3. Those instruments are premised on EU
Member States’ respect for fundamental rights, which presumption could
only be contradicted in exceptional circumstances. The underlying idea is
that, given the principle of mutual trust, respect for fundamental rights
would not need to be checked in individual cases by other Member
States’’. With time, the two European coutts, assisted and prompted by
national courts, have spoken to this tension and accommodated the EU
principle of mutual recognition so central to the EU Area of Freedom,
Security and Justice (AFS]J), while also insisting that the EU presumption
of human rights compliance is and must be rebuttable™. Areas of the
AFS]J, such as immigration and asylum, have witnessed complementarity
and difference. It is perhaps worth adding, before engaging in mutual trust
in more detail later, that differences are not down to the two European
courts defining differently absolute rights such as the right not to be
subject to torture or inhumane and degrading treatment. Systemic
differences may also be in play. The Charter contains a right to asylum,
while the ECHR does not. In addition, EU secondary legislation regulates
in detail different aspects of the EU’s immigration and asylum system in a
manner which is not reflected in the provisions of the ECHR”. While EU

2 For a good analysis of this judicial development of the scope of EU law, albeit
some years old, see L. AZOULAL, The Retained Powers’ Formula in the Case Law of the European
Court of Justice: EU Law as Total Law?, in EJLS, 2011, p. 178 ff. For a striking recent
example of the expansive potential of this case-law, see Court of Justice, Shipova, cit.,
where the CJEU relied on the EU right to free movement to require Bulgaria to issue
female civil registration papers to a Bulgarian national, registered at birth as male but who
underwent hormone therapy in Italy, where she is living with her partner.

30 See further the contributions of several national judges from EU Member States
to EUnited in diversity I1. The rule of law and constitutional diversity : international conference, 2023,
cited above.

31 See Coutt of Justice, Opinion 2/13, cit., paras 191-192.

32 See further Section 4.3.

3 See D. THYM, European Migration Law Between “Rescning” and “Taming” the Nation
State: A History of Half-hearted Commitment to Human Rights and Refugee Protection, in European
Papers, 2023, p. 1663 ff.; S. O’LEARY, LL’ELS] a la Cour enropéenne des droits de I'bomme : la
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law seeks to harmonise a given area, the Convention seeks to provide a
minimum floor of rights. The CJEU may, in a given case pending before
a national judge, be looking at questions solely relating to the right to
liberty in transit zones, whereas the ECtHR may be seeking to render
coherent, with reference to the concrete facts of a different case pending
before it, the guarantees afforded by Articles 3 and 5 ECHR, on the right
not to be subjected to inhumane and degrading treatment and the right to
liberty in the same zones™. Differences in relation to admissibility,
interpretation and application can also ensue from the two different
systemic perspectives involved™.

If the ECHR provides, at times, a brake in relation to the direction of
travel of the case-law of the CJEU, it is worth reflecting on the fact that
that effect was perhaps intended by the Member States when concluding
the Lisbon Treaty and should not therefore be regretted. Questions
relating to human rights, democracy and the rule of law characterise but a
tiny fraction of the cases and issues which the CJEU and the General
Court have thus far been called upon to resolve. This is not a criticism.
This is merely the consequence of the limited scope of application of EU
law to date and the more limited human rights jurisdiction of the EU
courts as a result. The CJEU has the advantage, but also the Treaty and
Charter obligation, to look to the Strasbourg court and its case-law if
needed. But it also has the disadvantage of less experience in relation to
those same areas, as well as a teleological approach to interpretation in
which the integrating functions of the EU have often been to the fore.

There are two sides to this coin of course. An article looking at the
relationship between the Strasbourg and Luxembourg courts will
necessarily be dominated by human rights themes, since they are the bread
and butter of the Strasbourg court. However, that should not lead us to

présomption « Bosphorus », la protection plus étendne et d'antres bistoires, in D. MAS, V. BEAURE-
GARD, M. VIEUX (eds.), Sa justice : l'espace de liberté, de sécurité et de justice : liber amicornm en
hommage a Yves Bot, 2022.

3 See, for example, ECtHR, 21 November 2019, I/ias and Abmed v. Hungary |GC],
No. 47287/15 and ECtHR, 2 March 2021, R.R. and Others v. Hungary, No. 36037/17, as
well as follow on Committee cases, and compare Joined Cases C-924/19 PPU and C-
925/19 PPU FMS and Others EU:C:2020:367, where the differences wete arguably ones
of fact not principle. See further Section 4.3 on the tisk of clashing EU/ECHR standards
when it comes to mutual trust mechanisms.

% See, from the CJEU perspective, Commission v. Hungary (Values of the Union), cit.,
par. 437.

3 See, for example, the CJEU’s introduction of a “margin of discretion” in Court
of Justice, 15 July 2021, Case C-804/18, W.ABE, in response to extensive ctiticism of its
initial foray into questions of religious disctimination/freedom. This margin has since
been termed a “margin of assessment” (see Comzmission v. Hungary (Values of the Union),
cit., paras 128 and 148).



overlook the broader EU judicial output, which sees both instances of the
Luxembourg court giving highly technical and impactful rulings on almost
every aspect of EU Member States’ social, political, economic and
legislative life. To suggest that Europe’s regional human rights court has
proved faitly effective in its field — viewed from a broad, historical
perspective and despite intense criticism of some of its rulings if not its
general function” — is not to detract from the contribution of the EU’s
two courts in their respective fields to the transformation of Europe in the
post-war period. Furthermore, neither European court should overlook
the centrality of national justice systems in most EU and Council of
Europe States when it comes to safeguarding democracy, human rights
and the rule of law. Without these national EU and Convention judges,
Europe’s multi-level system does not work. The contribution of the CJEU
in responding to and pushing back against rule of law backsliding in EU
Member States is worthy of particular praise. Its responsiveness and
rapidity proved vital for national judges and also put pressure on the
ECtHR to get its own house in better order™. The work of both courts
now touches on questions relating to democracy, but the nature of those
questions and how they arise generally differs, at least for the time being™.

Given how much could be said about the way in which the two courts
have evolved, particularly in this century, and how their relationship has
developed and matured, there are many different ways to tackle and
structure an assessment of the interaction between the Court (the CJEU)
and one of the other European court (the ECtHR). I've opted for an
approach structured around the CJEU’s interpretation of its role and
function within the EU as deduced from its case-law. Opinion 2/13
provides the central spine from which the assessment radiates. The
outcome of that case, in which the CJEU rejected as incompatible with

37 See the publications of the UK-based Policy Exchange for one of the more con-
sistent and  vociferous group of critics (accessible at  https://policy-
exchange.org.uk/Psearch=advanced&name=Furopean+convention). The listed publica-
tions reveal that neither European court is spared. See also, as regards the ECtHR, the

recent Chisindu political declaration on migration (https://www.coe.int/en/web/por-

tal/-/council-of-europe-foreign-ministers-adopt-political-declaration-on-the-echr-and-

migration).

3 See Y GROZEV, S. O’LEARY, Avoiding too little too late, 1 erfBlog, 2025/10/20, acces-
sible at https://verfassungsblog.de/european-court-of-human-rights-rule-of-law-and-
democratic-governance-decline/.

% A good example of the differences is reflected in the case-law of the two courts
on the Ukrainian conflict: see, for example, Coutt of Justice, 1° August 2025, Case C-
703/23 P, Tinschenko v. Council, upholding restrictive measures imposed by the EU on key
Russian operatives and compare with ECtHR, 9 July 2025, Ukraine and the Netherlands v.
Russia, Nos. 8019/16, 43800/14, 28525/20, and 11055/22, in which the ECtHR dealt
with a broad range of violations of the ECHR in an inter-State case.
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RETURNING TO A TALE OF TWO CITIES.
REFLECTIONS ON THE INTERACTION BETWEEN THE LUXEMBOURG AND STRASBOURG
COURTS

the EU Treaties the draft accession agreement (DAA) concluded between
the EU and the Council of Europe in 2013, is not the central point. Rather,
the Opinion allows one to see relatively clearly the key characteristics of
EU law as designated by the CJEU and the latter’s perception of its role
in their regard. This is the CJEU lens against and through which I'd like
to revisit the old tale of two European cities and their respective European
coutts.

A word of caution is warranted in conclusion, given that the
Commission has recently requested a new Opinion from the CJEU in
relation to the replacement DAA, signed in 2023 by the EU and the
Council of Europe®. Nothing in the assessment which follows should be
read as trespass into the legal questions now before the CJEU or indeed
the political questions which will follow any final opinion which the latter
pronounces*'. The pros and cons at a policy level of EU accession to the
ECHR fall to others to decide, as do the strength or fragility of the new
DAA from EU or ECHR perspectives. Judges exercise the jurisdiction
and competences which the law, constitutions, treaties or conventions
confer on them. They don’t get to take a position on policy or on how
their constituent texts are negotiated or adopted, such that a necessary
distance from such phases is best maintained.

3. Viewing the CJEU through its own Lens

For the purposes of this article, the most important elements of
Opinion 2/13 are to be found in the preliminary considerations®.
According to the CJEU, the founding treaties of the EU established a new
legal order, possessing its own institutions, for the benefit of which the
Member States thereof have limited their sovereign rights, in ever wider
fields, and the subjects of which comprise not only those States but also
their nationals®. Citing long-standing case-law, the CJEU considered that

40 See the Report to the CDDH 46+1(2023)35 Final, 30 March 2023. On 21 No-
vember 2025 the European Commission filed a request for an opinion under Article
218(11) TFEU on the revised Draft Agreement on the Accession (DAA) of the EU to
the ECHR (O] 2025 C 276).

4 As per Article 218, parr. 6 and 8 TFEU, were the DAA to be deemed EU Treaty
compatible by the plenary court of the CJEU, the agreement has to be approved unani-
mously by the Council, obtain the consent of the European Patliament and be approved
by the Member States in accordance with their respective constitutional requirements.

42 Coutt of Justice, Opinion 2/13, cit., paras 153-177.

# Citing long-standing judgments in Ian Gend & Loos, 26/62, EU:C:1963:1, p. 12,
and Costa, 6/64, p. 593, and Opinion 1/09, para. 65. The reference to “ever wider fields”,
which adapted the initial reference to “albeit within limited fields” in Costz, comes from
Opinion 1/09 (Cteation of a unified patent litigation system), para. 65.
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this distinguished the EU treaties from other ordinary international
treaties. It held that:

“The fact that the EU has a new kind of legal order, the nature of
which is peculiar to the EU, its own constitutional framework and
founding principles, a particularly sophisticated institutional structure and
a full set of legal rules to ensure its operation, has consequences as regards
the procedure for and conditions of accession to the ECHR”*.

ECHR accession, like recognition of the equal legal value of the
Charter, was not to affect the EU’s competences as defined in the
Treaties”. The CJEU then explained the specific characteristics of the EU
and BEU law, which include those relating to the constitutional structure of
the EU, as seen notably in the principle of conferral of powers* and in its
institutional framework?. To these the CJEU added the specific
characteristics arising from the very nature of EU law:

“EU law is characterised by the fact that it stems from an independent
source of law, the Treaties, by its primacy over the laws of the Member
States [...], and by the direct effect of a whole series of provisions which
are applicable to their nationals and to the Member States themselves
[...]7%

According to the CJEU, these essential characteristics of EU law have
given rise to a structured network of principles, rules and mutually
interdependent legal relations linking the EU and its Member States, and
its Member States with each other, which are now engaged in a “process
of creating an ever closer union among the peoples of Europe”.* This
legal structure is based on the fundamental premiss that each Member
State shares with all the other Member States, and recognises that they
share with it, a set of common values on which the EU is founded. That
premiss implies and justifies the existence of mutual trust between the

# Court of Justice, Opinion 2/13, cit., para. 158. See, for a more recent enunciation,
Court of Justice, Commission v. Hungary (Values of the Union), cit., para. 520: “the Union
possesses a constitutional framework that is unique to it” and para. 522.

# Coutt of Justice, Opinion 2/13, cit., para. 160. See also Article 51 of the Charter.

46 Articles 4 par. 1 TEU and 5 parr. 1 and 2 TEU.

47 1dentified as residing principally in Articles 13 TEU to 19 TEU.

4 Court of Justice, Opinion 2/13, pata. 166, citing in this order, the judgments in
Costa, cit., p. 594, Internationale Handelsgesellschaf?, para. 3; Opinions 1/91, para. 21, and
1/09, para. 65, Melloni, cit., para. 59; once again, VVan Gend & Loos, cit., p. 12, and Opinion
1/09, cit., para. 65.

4 Court of Justice, Opinion 2/13, cit., also identified the fundamental provisions
of EU law given the EU’s objectives in Article 3 TEU, namely the provisions on the free
movement of goods, services, capital and persons, citizenship of the Union, the area of
freedom, security and justice, and competition policy. It is striking that EU social policy
did not feature in this list.
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Member States that those values will be recognised and, therefore, that the
law of the EU that implements them will be respected™.

The CJEU also recognized fundamental rights as being at the heart
of the EU’s legal structure’. Respect for those rights is a condition of the
lawfulness of EU acts, so that measures incompatible with those rights are
not acceptable in the EU. Member States when they are implementing EU
law are also bound by the Charter’’. However, the autonomy enjoyed by
EU law in relation to the laws of the Member States and in relation to
international law requires that “the interpretation of those fundamental
rights be ensured within the framework of the structure and objectives of
the EU””. This has been a long-standing tenet of the CJEU, going all the
way back to early recognition of fundamental rights as general principles
of EEC law. The specific characteristics of EU law just listed and the
autonomy of the EU legal order also underpin the purpose and
functioning of the EU’s judicial system, which is to ensure consistency and
uniformity in the interpretation of EU law. The dialogue between national
courts and the CJEU via the preliminary ruling procedure renders the
latter the keystone of the EU system™. The preliminary considerations in
the Opinion concluded with the CJEU holding that “fundamental rights,
as recognised 7 particular by the Charter, must therefore be interpreted and
applied within the EU in accordance with the constitutional framework”
just outlined™. In subsequent judgments the CJEU has referred to and
built upon the constitutional spine mapped out in Opinion 2/ 13°°, Where
necessary, these more recent expressions of what some authors represent
as the EU’s “constitutional core™’, will be cited when explaining points

50 Ibidem, paras 167-168. See recently Court of Justice, Commission v. Hungary (I alues
of the Union), cit., paras 522 and 549.

5 Court of Justice, Opinion 2/13, cit., para. 169, although para. 177 later broadened
the source of the EU’s fundamental rights repertoire beyond the Charter.

52 Ibidem, paras 169-171, citing judgments in Court of Justice, 18 June 1991, Case C-
260/89 ERT, para. 41; 29 May 1997, Case C-299/95 Kremzow, para. 14; 12 June 20023,
Case C-112/00, Schmidberger, para. 73; 18 July 2013, Joined Cases C-593/10 P and C-
595/10 P, Kadi and Al Barakaat International Foundation v Council and Commission, paras 283
and 284 and 26 February 2013, Case C-617/10, Akerberg Fransson, paras 17-21.

5 Coutt of Justice, Opinion 2/13, cit., para. 170, relying on Court of Justice, Case
11/70, Internationale Handelsgesellschaf?, cit., para. 4, and Kadi and Al Barakaat, cit., paras 281
to 285.

5 Courtt of Justice, Opinion 2/13, cit., paras 174-176.

5 Ibidem, para. 177 (emphasis added to reflect the widening by the CJEU of the
sources of human rights beyond the Charter alone).

5% See, in patticular, Coutt of Justice, 16 February 2022, Case C-156/21 Hungary v.
Parliament and Council, 16 February 2022,Case C-157/21, Poland v. Parliament and Council
and Commission v. Hungary, cit.

57 See, for example, A. VON BOGDANDY, The Emergence of Eurgpean Society Throngh
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of connection and distance between the two European courts which
contribute to FEurope’s multi-level system for the protection of
fundamental rights.

4. Examining the Interaction between the Strasbourg and
Luxembourg Courts through that EU Lens

With the preliminaty considerations of the CJEU in Opinion 2/13 in
mind, it is proposed to illustrate how the ECtHR has responded to and
coped with the content and consequences of these EU law considerations
in concrete cases before it in which questions of EU law arose. Have they
proved relevant; if not, why not? Have they been understood and/or
accommodated by the ECtHR, or have they been a source of friction or
instead been responded to via principles of judicial comity, stated or
implied? This section will also contain examples of cases relevant on a
more systemic level, when the relationship between the two systems and
the two courts has been at issue, or other cases in which, contextually, EU
law has formed part of the background to an ECtHR case, although the
case in question was disposed of principally with reference to the ECHR.

4.1. Reflections on the constitutional Structure and institutional
Framework of the EU and its Relevance for the ECtHR

4.1.1. EU Principles of conferral and institutional Balance and the
ECtHR

The principles of conferral and institutional balance, which were
identified as central to the EU’s constitutional structure and institutional
framework, have not, unsurprisingly, been relevant to the ECtHR.
Logically, cases where questions arise regarding the interaction between
the two European systems are generally those brought by applicants
against respondent States which are EU Member States. The respondent
State’s impugned action or inaction falls within an area regulated by
primary EU law or, more often, EU directives and regulations. The most
frequent examples in recent years, as seen from the jurisprudential
synergies listed previously, would be cases relating to immigration and
asylum, criminal procedure, the EAW and data protection. The more the

Public Law. A Hegelian and Anti-Schmittian Approach, Chapter 4, The Collected Courses of
the Academy of European Law, XXIV, OUP, 2024 and J. BAST, A. VON BOGDANDY, in
CMIRev., 2024, p. 1471 ff. Cf. for arguments contesting this assessment, M. VAN DEN
BRINK, M. DAWSON, The European Union’s Fantastical Constitution. A Response to von Bogdandy
and Spieker, in VerfBlog, 27 June 2025.
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EU adopts legislation codifying human rights whose origins are to be
found in the ECHR, the greater this overlap between the two systems is
and will be. Traditionally, the ECtHR responds to any EU law component
in such cases — which may often be relied on heavily by counsel — in the
following terms:

“[...] under the terms of Article 19 and Article 32 § 1 of the
Convention, it is not competent to apply or examine alleged violations of
EU rules unless and in so far as they may have infringed rights and
freedoms protected by the Convention. More generally, it is primarily for
the national authorities, notably the courts, to interpret and apply domestic
law, if necessary, in conformity with EU law, the Court’s role being
confined to ascertaining whether the effects of such adjudication are
compatible with the Convention [...]”.

The Strasbourg role is not to interpret and apply EU law or to police
Member State compliance with their EU obligations but rather to assess
Member State compliance with their Convention obligations in individual
and inter-State cases. Even less central to a Strasbourg assessment is the
vertical division of power between the EU and its Member States, which
is what the EU principle of conferral speaks to. However, via the Bosphorus
presumption, the ECtHR seeks, to an extent, to honour that division. In
addition, the finding of a violation before the Strasbourg court can set off
other cases at EU level which do affect that vertical division of power, as
well as raising questions regarding the validity of EU law expressing it”. It
is not unknown for cases which had already been the subject of a
preliminary ruling to make their way to Strasbourg after the final court in
the EU Member State concerned has issued its final ruling®. However,
that is not the norm. Far more frequent since the Treaty of Lisbon are
preliminary ruling requests in which a national judge asks the CJEU for
clarity as regards the consequences for the application of EU primary
and/or secondary law, of the Charter and corresponding rights in the
ECHR®". Where questions of EU law arise in cases before it, in general the

58 See, for example, ECtHR, 20 September 2011, Ullens de Schooten and Rezabek v.
Belginm, Nos. 3989/07 and 38353/07, pat. 54 with further references; ECtHR, 3 October
2014, Jeunesse v. the Netherlands, No. 12738/10, par. 121; ECtHR, 4 July 2017, Thimothawes
v. Belginm, No. 39061/11 or ECtHR, 9 July 2019, Romeo Castasio v. Beligun, No. 8351/17.

% See ECtHR, 21 Januatry 2011, M.S.S. ». Belgium and Greece [GC], no. 30696/09,
which was followed at CJEU level by Coutt of Justice, Joined Cases C-411/10 and C-
493/10, N.S. and Others.

%0 See, for example, ECtHR, 27 June 2017, Satakunnan Markkinaporsi OY and Sa-
tamedia OY v. Finland [GC], No. 931/13; ECtHR, 9 May 2023, Jehovah’s Witnesses v. Finland,
No. 31172/19 or ECtHR, 12 February 2024, Executief van de Moslins van Belgié and others v.
Belginm, Nos. 16760/22 and 10 others.

61 See, for example, the Supreme Court of Ireland in Orlowski v. Minister for Justice
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ECtHR has been sensitive to the need not to interpret and apply EU law,
which task falls to the CJEU and to national judges acting g#z EU judges
in cases pending before them. However, such sensitivity is normally the
product of sufficient knowledge of EU law, something which is now a
must if the ECtHR is to keep abreast of EU law developments and
symmetries.

It would be artificial, however, to consider that all acts or elements of
interpretation can be entirely avoided. This is illustrated below in relation
to the Bosphorus presumption of equivalent protection. Overall, the ECtHR
has displayed a considerable degree of comity towards the EU and the
CJEU over the years, frequently showcasing the relevant provisions of EU
primary and secondary law and the Charter as well as the case-law of the
CJEU®. The ECtHR has been subject to criticism from some quarters in
relation to the Bosphorus presumption®. This criticism often stems from a
perception of excessive judicial deference towards EU law by the ECtHR.
This fails, in my view, to understand the complexity for national
authorities and courts in EU Member States of responding to their EU
and ECHR obligations during a period of intense and far-reaching EU
integration. It is difficult to see an alternative to the judicial comity
solution developed by the ECtHR as that complexity increased. The
criticism also ignores judgments in which the ECtHR has acted as a
necessary human rights backstop for the EU on key issues; judgments
which led the CJEU, over time, to adjust the level of protection afforded
by certain instruments of EU law or its approach to a given fundamental
rights issue®. As stated previously, the Strasbourg court’s task is to ensure
compliance with a minimum floor of human rights protection as part of
the Convention’s broader mission in relation to democracy and the rule of
law. This minimum floor applies as much to the EU as to the latter’s

and Equality [2021] IESC 46 on interaction between the ECHR and the Charter in relation
to execution of an EAW issued by Poland.

62 See the assessment by C. MCCRUDDEN a few years after the Treaty of Lisbon
regarding how each court was using the case-law of the other (Using Comparative Reasoning
in Human Rights Adjudication: The Court of Justice of the Enropean Union and the European Court
of Human Rights Compared (2012) 15 CYELS 383-416).

63 Accidental trespass or erroneous or excessively selective reliance on EU law can-
not be excluded. See, for example, S. IMAMOVIC, Post-EU Aceession to the ECHR: The Ar-
gument for Why the ECtHR Shonld Abandon the Bosphorus Doctrine, in Utrecht Journal of Interna-
tional and European Law, 2024, p. 17 ff. or A.M. PLAN, Bosphorus as a Broken Sword of Dam-
ocles: on the need to institutionalise the EU-ECHR relationship, in EHRI .Rev., 2025, p. 540 ff.

% See, for example, as regards mutual trust and the AFS], ECtHR, 21 January 2011
M.S.S. v. Belginm and Greece, cit and Joined Cases C-411/10 and C-493/10 N.S., cit., as well
as Avotips, cit. or Aranyosi and Calddraru, cit. As regards EU social and employment law,
see Case C-341/05 Laval un Partneri and ECtHR, 10 June 2021, Nomwegian Confederation of
Trade Unions (1.O) and Norwegian Transport Workers' Union (NTF) v. Norway, No. 45487/17.
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Member States when operating within the scope of EU law, as a result of
how EU law has developed since the 1970s. Since the ECHR is a living
instrument, the floor can rise over time, which means that the CJEU needs
to keep a constant eye on jurisprudential developments in Strasbourg,
particularly in relation to Charter rights which have corresponding rights
in the ECHR.

4.1.2. When does a Case go to Strasbourg or Luxembourg?

As regards the CJEU, the important constraining functions of the
scope of application of EU law, as reflected in the general provisions of
the Charter, as well as in the principle of conferral, have meant that the
CJEU has until now approached the division of functions between it and
the ECtHR along the following clear lines:

“[...] the Court is called upon to interpret, in the light of the Charter,
the law of the European Union within the limits of the powers conferred
on it [...] Thus, in the present case, if the referring court considers, in the
light of the circumstances of the disputes in the main proceedings, that
the situation of the applicants in the main proceedings is covered by
European Union law, it must examine whether the refusal of their right of
residence undermines the right to respect for private and family life
provided for in Article 7 of the Charter. On the other hand, if it takes the
view that that situation is not covered by European Union law, it must
undertake that examination in the light of Article 8(1) of the ECHR”®.

However, from 2018 onwards, and in response to the rule of law crisis
in several EU Member States, the CJEU widened its jurisdictional net. As
explained previously, it began to interpret Article 19 § 1 TEU in a broader
fashion to encompass rule of law problems which come “within the fields
governed by EU law” (the language of Article 19 § 1 TEU) and to invoke
Article 2 TEU and the rule of law value enumerated therein®. Article 19
TEU had featured in Opinion 2/13, identified along with Article 13 TEU
as defining the EU’s institutional framework. In contrast, Article 2 TEU
barely featured in that Opinion®. The development of the CJEU’s case-
law from 2018 onwards has proved positive from the perspective of
available EU law tools to combat rule of law backsliding. The CJEU was
able to act when the EU’s political institutions were unable to do so, due
to institutional inertia or the obstacles imposed by Treaty voting
requirements. But it remains to be seen what impact this judicial
development may have on the functioning of Europe’s multi-level system

% Coutt of Justice, 15 November 2011, Case C-256/11, Dereci, paras 71-74.
% See Court of Justice, ASJP, cit.
67 See Coutt of Justice, Opinion 2/13, cit., para. 168.
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for the protection of human rights. Firstly, the CJEU may in future step ever
further into legal questions and values terrain which was previously the remit
of national (constitutional) courts, subject to external review by the ECtHR.
Secondly, if the Charter has, until now, acted as the “shadow of EU law”, the
broader the scope of EU law or the fields governed by it the longer will be
the shadow cast by the Chatter or, alternatively, by Article 2 TEU values®. Tt
has become more difficult — whether for national or Strasbourg judges - to
determine where the scope of EU law begins and ends, when the Charter will
be relevant to the CJEU’s analysis and when it will instead be treated as
complementary or even superfluous by the CJEU. In short, it is now more
difficult to decide which cases can be designated as “Luxembourg” cases and
which as “Strasbourg” cases”. The outer limits of EU law and the extent of
the jurisdiction of the CJEU may become even less immediately clear
following the recent judgment in Commrission v. Hungary (1 alues of the Union).
That judgment, which involved an examination of cascading violations of EU
primary, secondary and Charter law, has further advanced the legally binding
and justiciable nature of Article 2 TEU. The consequences of this will take
some time to percolate down to national courts and out to other concerned
jurisdictions like the ECtHR.

4.1.3. Referring Questions to the two European Courts

This question of the division of labour in relation to human rights
brings me to Protocol No. 16, the new non-contentious jurisdiction of the

% For an overview see the CJEU factsheet on the field of application of the Charter,
available at https://curia.europa.eu/site/upload/docs/application/pdf/2018-
05/fiche thematique - charte - en.pdf. For the Charter as the shadow of EU law see
K. Lenaerts, “The ECHR and the CJEU: Creating synergies in the field of fundamental
rights protection”, Dialogne between Judges, 2018, ECtHR, pp. 57-64. For constructive re-
flections on its ever longer shadow I am grareful to Chief Justice Donal O’Donnell of
the Supreme Court of Ireland at a fireside chat at the Law Faculty of NYU, 13 April
2026.

0 See further Court of Justice, 29 July 2024, Cases C-202/24, Alchaster I and C-
743 /24, Alchaster 11, respectively, in which questions relating to the articulation of Article
49 of the Charter and Article 7 ECHR arose. The Commission agent in the second re-
quest from the Irish Supreme Court framed the issue before the CJEU as follows: “how
can the abolition of the mechanism of automatic release by legislation adopted post-
conviction be situated within the case-law of the ECtHR on Article 7 and the (Strasbourg)
rulings in De Vriend and Del Rio Prada?”. Counsel for the applicant, who was subject to
an arrest warrant issued by the UK argued that there was a need to bring greater coher-
ence to existing Strasbourg case-law, which covers multiple and varied sentencing re-
gimes, which coherence he was seeking from the CJEU before execution of the warrant
request by the Irish executing authority and not from the ECtHR thereafter (extracts
noted from the audience broadcast by the CJEU).
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ECtHR and its interaction with Article 267 of the Treaty on the
Functioning of the European Union (TFEU). One of the more surprising
elements of the CJEU’s reasoning in Opinion 2/13 related to this new
protocol, which only entered into force in 2018 (namely four years after
the Opinion was issued)”. According to the CJEU, this mechanism -
which allows the highest courts in States which have ratified the protocol
to request interpretative guidance from the Strasbourg Grand Chamber -
had the potential to affect the autonomy and effectiveness of the
preliminary ruling procedure. The CJEU feared that national courts in EU
Member States might avail of this Strasbourg route rather than the
Luxembourg one which binds them pursuant to Article 267 TFEU™. At
the time of writing, 26 High Contracting Parties have ratified the protocol;
the ECtHR has issued 10 advisory opinions and 4 requests from national
courts have been rejected as inadmissible™.

Most of the questions raised by national courts which have submitted
requests for advisory opinions did not address questions of EU law.
However, that does not mean that the scope of application of the protocol
is or can be entirely watertight. For example, in a 2023 request to the
ECtHR from a Belgian court regarding security clearance for a security
guard, questions relating to EU employment law cox/d have been, but were
not, woven into the assessment by the national court in its request’.
Similarly, in the ECtHR’s first Advisory Opinion in a French case on
surrogacy, had one factual component of the case been changed, with the
commissioning parents residing in an EU Member State other than their
Member State of origin, a case on Article 8 ECHR could have become one
on Article 7 of the Charter and EU citizenship™. Indeed, even without a

70 As per the terms of Protocol No. 16, it entered into force after ratification by the
10t High Contracting Party. Protocol No 16 permits the highest courts and tribunals of
the Member States to request the ECtHR to give advisory opinions on questions of prin-
ciple relating to the interpretation or application of the rights and freedoms guaranteed
by the ECHR. High Contracting Parties are under no duty to ratify the protocol and
designated national courts are under no duty to request an opinion or follow the ECtHR’s
interpretative guidance once delivered. However, individuals can introduce applications
once their case has been resolved at national level.

" Coutt of Justice, Opinion 2/13, cit., paras 196-199.

72 See, for an overview, https://prd-echr.coe.int/docu-
ments/d/echr/Press ) A Advisory opinion ENG.

73 See Advisory Opinion as to whether an individual may be denied authorisation
to work as a security guard or officer on account of being close to or belonging to a
religious movement, Request no. P16-2023-001, 14 December 2023.

74 See Advisory Opinion concerning the recognition in domestic law of a legal par-
ent-child relationship between a child born through a gestational surrogacy arrangement
abroad and the intended mother, Request no. P16-2018-001, 10 April 2019 and see fur-
ther S. O’LEARY, CYELLS, cit., with the reference to CJEU case-law on surrogacy which
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change of residence an EU dimension could potentially be constructed in
a surrogacy case via the free provision of services”. Despite the existence
of potential for overlap between EU and ECHR law in cases pending before
national judges, the CJEU’s concerns in Opinion 2/13 seem to have been
somewhat overstated. Protocol No. 16 provides for a non-contentious
procedure which is optional in several respects. States do not have to ratify
the protocol. If they do ratify, it is up to them to designate which of their
highest courts can request an opinion. When it comes to whether to
request an opinion in a concrete case, there is no obligation to do so and
when an Advisory Opinion is issued, the requesting court is not under an
obligation to follow it”. This is not a mechanism which has the purpose
or proven effect of interfering with a separate mechanism in the separate
EU legal order. Moreover, it was puzzling to see the CJEU adopt a
distrustful approach regarding whether national judges would comply with
their EU law obligations under Article 267 TFEU; which distrust extended
implicitly to the ECtHR. This distrust sat uncomfortably with the mutual
trust between the EU and its Member States which the CJEU sought to
underscore elsewhere in its reasoning and it overlooked the instruments
at that court’s disposal if an EU Member State court did not respect its
obligations”".

To date, the ECtHR has, in relation to Protocol No. 16 and Article
267 TFEU, displayed a considerable degree of sensitivity to EU law.
Firstly, when refusing a request from the Romanian High Court of
Cassation and Justice in June 2024, the Strasbourg court pointed out that
questions on the interpretation and application of the impugned

arose in the field of EU employment and equality directives.

75 Indeed in Court of Justice, Commission v. Hungary, cit., the CJEU and Advocate
General deemed the case to come within the scope of EU law. It is worth noting the
potential and relatively remote nature of the interferences with free movement which
they identified. See, for example, the Opinion of Advocate General Capeta, point 324
where she highlighted that a children’s day care centre in Hungary would be precluded
from using films or cartoons available on a digital platform in other Member States if
they contained LGBTI content.

76 For an excellent overview of the Protocol no. 16 procedure see the seminar or-
ganized by the ECtHR on 20 October 2023 on the occasion of its fifth anniversary -
Judicial dialogue through the advisory opinion mechanism under Protocol No. 16
(https://vodmanager.coe.int/cedh/webcast/cedh /2023-10-13-1/en). It is of course im-
portant to highlight, as was done during that seminar, both the vertical binding effect of
an Opinion (a national court need not follow an Opinion but parties are free to later
lodge an individual application) and their horizontal legal effect (Advisory Opinions form
part of the case-law of the ECtHR, even for States which have not ratified).

77 See S. O’LEARY, Advisory opinions and judicial dialogue Strasbourg style, in CMIRev,
2022, p. 87 ff. See also Advocate General Kokott in her View on the 2014 request for an
Opinion on the original DAA, point 118.
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Romanian law, whose origins were to be found in an EU measure adopted
in relation to Romania’s accession to the EU, had already been referred to
the CJEU in a request from the Romanian Court of Appeal. In its
preliminary ruling, the CJEU had clarified that the impugned individual
measure was the consequence of the application of a Romanian law which
implemented EU law™. One of the factors assessed by the ECtHR when
determining the admissibility of a Protocol n° 16 request is the provision
of reasons for the request as well as the relevant legal and factual
background of the pending case. When rejecting the Romanian request,
the Strasbourg Court noted that:

“[...] the requesting court provided no explanation in the legal
background as to why, whereas the Timisoara Court of Appeal had chosen
to request a preliminary ruling from the CJEU essentially on the criminal
nature of a penalty within the meaning of Article 6 of the Convention in
a case concerning the prohibition on holding elective public office under
Law no. 176/2010, it opted to request an advisory opinion from the Court
in relation to the asset-audit procedure provided for by that same law””.

Secondly, the ECtHR has long understood and sought to safeguard
the centrality of Article 267 TFEU to the EU judicial system. For several
years, its case-law has enjoined national courts, pursuant to Article 6
ECHR and given their obligations under EU law, to provide reasons for a
refusal to refer a case to the CJEUY. This Article 6 ECHR case-law does
not guarantee the right to have a question referred to the CJEU for a
preliminary ruling, but it does ensure that a party can, as a safeguard
against arbitrariness, expect a response from a national court when it has
made submissions with a view to a request for a preliminary ruling. An
older generation of CJEU judges had welcomed this reinforcement of the
preliminary reference procedure®’. However, for a petiod of time the

8 See Decision on a request for an advisory opinion under Protocol No. 16 con-
cerning the interpretation or application of Article 6 of the Convention and of Article 1
of Protocol No. 1 to the Convention, Request no. P16-2024-001, § 21, 28 June 2024,
which concerned the system for assessing and auditing the assets of certain public-sector
employees in Romania. That system was intended to fulfil the requirements set by te
Eutropean Commission in 2006 in Decision 2006/928/EC of 13 December 2006 estab-
lishing a mechanism for cooperation and verification (“MCV?”) of progress in Romania
to address specific benchmarks in the areas of judicial reform and the fight against cor-
ruption (O] 2006 L 354, p. 56). The parallel CJEU case was Court of Justice, 4 May 2023,
Case C-40/21, Agentia Nationald de Integritate.

7 Decision in Request no. P16-2024-001, § 49.

80 See, for example, Ullens De Schooten, cit., where this requirement was first devel-
oped and ECtHR, 8 April 2014, Dhabbi v Italy, No. 17120/09; ECtHR, 24 April 2018,
Baydar v. Netherlands, No. 55385/14 and Sanofi Pastenr v. France, cit., where it took shape.

81 See, for example, C. TIMMERMANS, The Relationship Between the ECJ and the ECtHR,
in A. ARNULL et al. (eds.), A Constitutional Order of States. Essays in EU Law in Hononr of
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Strasbourg case-law was the subject of criticism based on a misreading of
its nature and the limits thereto™. It has since re-found favour in
Luxembourg and is reflected in recent judgments of the CJEU on Article
267 TFEUY. The ECtHR case-law has reinforced rather than weakened
EU law requirements on referring national courts.

What this area of interaction reveals is how easily erroneous
interpretations of another court’s case-law can take hold if the case-law is
not viewed in the round or if individual rulings are not formulated in a
sufficiently clear manner given the functioning of the other interacting
system. Responsibility lies on both sides, in Luxembourg and in
Strasbourg, to ensure comprehension traps and gaps do not become a
source of unnecessary and unfounded tension. As regards Protocol No.
16, the ECtHR might consider adding to its Practical Guidelines for
national requesting courts a point relating to whether national courts in an
EU Member State have previously requested the same or similar
interpretative guidance from the CJEU in a similar case. If requesting an
Advisory Opinion, national courts in EU Member States could helpfully
be required to flag this, providing reasons regarding why an additional
Advisory Opinion is considered necessary. On the EU side, perhaps
greater trust could be placed in the handling of EU related questions by
the ECtHR, as demonstrated by the aforementioned Romanian request
for an Advisory Opinion.

4.1.4. The Bosphorus Presumption of equivalent Protection

Finally, it would be impossible to look at the interaction between the
two European courts, under the umbrella of the EU’s constitutional
structure and institutional framework, without discussing the Bosphorus
presumption of equivalent protection. As held by the ECtHR for many
years, when applying EU law, ECHR Contracting States remain bound by
the obligations they freely entered into on acceding to the Convention.
However, when two conditions are met — the absence of any margin of
manoeuvre on the part of the domestic authorities and the deployment of
the full potential of the supervisory mechanism provided for by EU law —
compliance with those obligations are assessed in the light of the
presumption of Convention conformity as established in the Strasbourg

Alan Dashwood, 2011, p. 151 ff., p. 155.

82 J. MALENOVSKY, Le renvoi préjudiciel percu par trois conrs Sonveraines’, in Journal de droit
européen, 2013, p. 214 ff.

83 See, for example, Coutt of Justice, 24 March 2026, Case C-767/23, Remling and 6
October 2021, Case C-561/19, Consorzio Italian Management and Catania Multiservizi.
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court’s case-law*. A degree of interpretation of EU law by the ECtHR
necessarily intervenes when applying the presumption because the
Strasbourg court has to assess substantive and procedural issues to
determine whether it applies. In certain cases one can see it grappling with
the question whether the relevant provision of EU law left the respondent
Member State the necessary margin of manoeuvre (from the Strasbourg
perspective) for the presumption to be triggered. In other cases we see the
ECtHR inquiring into the circumstances surrounding why the preliminary
reference procedure may not have been availed of or sought by a national
party or court™. As regards alleged judicial deference towards the EU and
the CJEU, in Avotips the ECtHR referred to recognition of the equal legal
value of the Charter, which had been drafted but was not legally binding
when the presumption was first developed in 2005, noting that:

“This finding [in Bosphorus| has applied a fortior |...] to the TEU,
which confers on the Charter [...] the same value as the Treaties and gives
fundamental rights, as guaranteed by the Convention and as they result
from the constitutional traditions common to the member States, the
status of general principles of European Union law [...] In examining
whether, in the case before it, it can still consider that the protection
afforded by EU law is equivalent to that for which the Convention
provides, the Court is especially mindful of the importance of compliance
with the rule laid down in Article 52 § 3 of the Charter of Fundamental
Rights given that the entry into force of the Treaty of Lisbon [...]
conferred on the Charter the same legal value as the Treaties”™.

For the ECtHR to have reasoned otherwise would have been, in my
opinion, truly strange. The EU had, by the time of this judgment, a binding
Charter of fundamental rights which the CJEU was busy interpreting and
applying. Furthermore, any different approach to the impact of the
Charter would likely have been interpreted at the time as a knee-jerk
response to Opinion 2/13. Thankfully, the Strasbourg response to the
latter was instead a mixture of constructive complementarity and business
as usual”. Furthermore, the Bosphorus presumption is rebuttable and has
been rebutted. In a case involving execution by the French authorities of

8 See ECtHR, 30 June 2005, Bosphorus Hava Yollar: Turizm ve Ticaret Anonim Sirketi
v. Ireland [GC], No. 45036/98, para. 157 and, more recently, Awotins, cit., para. 105, with
the references therein.

8 See, for example, ECtHR, 7 June 2018, O Sullivan McCarthy Mussel Developnent 1td.
v. Ireland, No. 44460/16, Bivolaru and Moldovan, cit.; Michand, cit. and Avotips, cit.

8 ECtHR, Awotins, cit., paras 102-103.

87 See further R. LAWSON, Atlas S hrugged: An Analysis of the ECtHR Case Law Involving
Issues of EU Law Since Opinion 2/ 13, in European Papers, 2024, p. 647 ff. See also Section
4.2 below on the consequent importance of the CJEU vigilantly ensuring there are no
gaps in protection — or as few as possible — in the absence of accession.
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an EAW issued by Romania, the ECtHR concluded that the level of
protection of human rights afforded by those authorities had been so
manifestly deficient — given the information they had received in relation
to prison conditions in Romania and their fail to inquire further into the
fate of the applicant — that the presumption was rebutted. It found a
violation of Article 3 ECHR on the particular facts of the Moldovan case™.
This is an example not of tension, but rather of the ECHR operating as a
useful and necessary backstop to ensure effective compliance with EU law
and ECHR standards, providing national courts in EU Member States
with a necessary and further incentive to follow carefully the steps outlined
by the CJEU in the judgments on mutual trust mechanisms which will be
discussed further below.

4.2. The “very Nature of EU Law” and the ECHR: “it’s the
Autonomy stupid!”

In Opinion 2/13 the CJEU also delved into “the very nature of EU”,
highlighting the importance of primacy and direct effect as essential
characteristics of the EU’s suz generis legal order, and reiterating its early
case-law on fundamental rights as general principles of EU law. That long-
standing case-law was inflected with considerations regarding the
autonomy of EU law in relation to the laws of the Member States and
international law such that “the interpretation of [...] fundamental rights
be ensured within the framework of the structure and objectives of the
EU”Y.

As regards primacy and direct effect, these two tools ensure that EU
law is a powerful weapon in the hands of individual litigants and national
judges. They highlight the relative weakness of the ECHR, particularly if
incorporated at sub-constitutional level, as it is in many Contracting
Parties. However, when dealing with cases against respondent EU
Member States, these two principles are never front and centre in the
ECtHR’s manner of reasoning. The primacy and direct effect of EU law
will of course lie behind what constitutes “national law” for the purposes
of the ECtHR’s assessment of a given case against an EU Member State.
It may influence how and what remedies are to be exhausted at national
level”. More often than not, these two principles will be highlighted by

8 ECtHR, Bivolarn and Moldovan, cit., paras 117-126.

8 Ibidem, para. 170, relying on Internationale Handelsgesellschaft, cit., para. 4, and Kad:
and Al Barakaat, cit., paras 281-285.

% See the dissenting opinion of Judge Koskelo in ECtHR, 1 February 2018, M.K. »
Greece, no. 51312/16, on the need for Strasboutg judges to undetstand how EU law af-
fects what constitutes national law in a given case against a respondent (EU) Member
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parties secking to emphasise the importance and reach of the relevant
provisions of EU law, or will be registered by the ECtHR itself to ensure
that the relevant “law” being examined as part of the Strasbourg case is
clear”.

However, in recent years, as rule of law backsliding became an ever-
greater problem across several EU and Council of Europe States, the
interaction between the case-law of the two European courts took on a
new and increased significance and became, in respect of certain
questions, clearer, more concerted and more effective. In certain cases, the
EU principles of primacy and direct effect came to the fore precisely
because they were being undermined or rejected by authorities in some
EU Member States, which authorities claimed a clash between their
national constitutional identity and EU (and ECHR) law. What followed
was a judicial paso doble of sorts, involving the two European courts and
national judges”. An instruction by the CJEU to a national referring judge
in a Polish case to the effect that the independence of a given court would
have to be verified with reference to a list of stated criteria derived from
the ECHR and EU law, would be followed by a finding, in an individual
application, by the ECtHR that said national court lacked the attributes of
a tribunal established by law under Article 6 § 1 ECHR. Sometimes the
CJEU declared itself first; sometimes the ECtHR. Whatever the sequence,
this indirect judicial dialogue bolstered the position of national judges and
national courts trying to withstand the impact of judicial reforms contrary
to EU and ECHR law. Concrete and definitive legal findings under the
ECHR could then assist national referring judges and the CJEU in
subsequent preliminary references or in infringement actions when further
questions relating to the independence of the same or similar tribunals
arose”. In addition, the findings of both courts informed requests by
national judges in Member States required to execute EU mutual trust

State.

91 See, for example, a third-party intervener in the recent judgment in ECtHR, 15
Decembet 2025, Danilet v. Romania [GC|, No. 16915/21, which concetned judicial free-
dom of expression and questions of judicial independence, referring to case-law of the
CJEU on the compatibility of Romanian measures with the primacy of EU law and the
rule of law (para. 1106).

921 employed the paso doble metaphor in the Madrid speech referred to previously
because of that dance’s complicated, highly stylised choreography, its binary rthythm and
the fact that, as per the Wikipedia definition “the dancers must remain one in front of the
other, and keep their bodies parallel to each other at all times, ... the left hand of the
male and the right hand of the woman must remain united almost permanently”.

9 See, for example, the interplay between the two European courts and certain
Polish courts in Court of Justice, Joined Cases C-585/18, C-624/18, and C-625/18, A.K.
and Recgkowicz, cit., paras 249, 255-257, 261-265 on the Polish National Council of the
Judiciary and the Disciplinary Chamber of the Supreme Court.
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instruments for clarification from the CJEU regarding whether the judicial
system in the issuing EU Member State and/or the issuing coutt, could be
considered independent and impartial™.

In short, when the common values underpinning the Convention and
the EU Treaties have been openly challenged — common values which
derive from Europe’s common constitutional heritage - both European
courts have assisted directly and indirectly in their defence, in defence of
the other European system” and in defence of national constitutional and
supreme courts™. In 2023, in the Wa/gsa case, the ECtHR called out the
challenge by the Polish constitutional court to both the ECHR and EU
systems in the following clear terms:

“[...] the Constitutional Court has actually perpetuated this state of
continued non-compliance with the Convention in a series of recent
judgments [...], consistently attempting to undermine and prevent the
execution of the Court’s judgments relating to the independence of the

% See, for example, Court of Justice, 22 February 2022, Joined Cases C-562/21
PPU and C-563/21 PPU, X and Y v. Openbaar Ministerie or Case C-216/18, LM.

% See, for a striking example, the analysis of the CJEU in X and Y v. Openbaar Min-
isterie, cit., paras 79-80, regarding execution of an EAW issued by an EU Member State
and the two-step assessment required under EU law: “In the context of that assessment,
the executing judicial authority may also take account of the case-law of the European
Court of Human Rights, in which a breach of the requirement for a tribunal established
by law in respect of the procedure for the appointment of judges has been established
[...]. For the sake of completeness, it should also be added that those relevant factors
also include constitutional case-law of the issuing Member State, which challenges the
primacy of EU law and the binding nature of the ECHR as well as the binding force of
judgments of the Court of Justice and of the European Court of Human Rights relating
to compliance with EU law and with that convention of rules of that Member State gov-
erning the organisation of its judicial system, in particular the appointment of judges.”
See, for a corresponding defence of the need to respect EU law, ECtHR, 6 July 2023,
Tuleya v. Poland, No. 21181/19 and 51751/20.

% See, for example, ECtHR, Tuleya, cit., para. 264, where, in response to the Polish
government’s argument regarding loss of victim status due to a decision of the Chamber
of Professional Liability in the applicant’s favour the Court noted: “that the [national]
judges dealing with the applicant’s case were guided by the Court’s case-law and, applying
and interpreting for the first time section 9 of the 2022 Amending Act, they did so in the
light of the requirements of a fair trial as established by the Convention. In putting to-
gether various strands of the Court’s and the CJEU’s rulings, they not only reached a
decision consistent with the Convention and the rule-of-law standards but, at the same
time, gave practical effect to the principle of subsidiarity underlying the Convention. The
Court cannot over-emphasise the fundamental role played by the national courts as guar-
antors of justice in upholding that principle through their decisions whereby they give
direct effect to the Convention rights and freedoms or remedy Convention violations
that have already occurred [...]. Nor can the Court fail to see that the resolution in the
applicant’s case is a step forward in terms of ensuring compliance with the Court’s judg-
ments given in the context of the independence of the judiciary in Poland”.
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judiciary and the defective procedure for judicial appointments [...] In
parallel, the Constitutional Court has delivered judgments contesting the
primacy of European Union law and the binding effect of CJEU
judgments [...] Those judgments are currently the object of the
infringement procedure initiated by the Commission [...]""".

It concluded that the case was suitable for the application of the
ECHR pilot judgment procedure and found that the Polish justice system
displayed interrelated systemic problems, entailing repeated breaches of
the fundamental principles of the rule of law, separation of powers and
the independence of the judiciary™. In a recent CJEU ruling on how
Poland is to respond to the systemic problems relating to the
independence and impartiality of irregularly appointed judges, the
Luxembourg court relied on the Strasbourg response in the above pilot
judgment and appears to follow elements of the execution procedure
proposed by the Strasbourg court, given its suitability to the systemic and
structural challenges involved”. These rule of law cases are perhaps the
best examples of the two European systems working effectively together
and they provide a model of complementarity which could be pursued in
other fields'"

As regards the autonomy of EU law, this principle has acquired
considerable centrality in the reasoning of the CJEU in recent years, which
invokes it not just in relation to EU law, but also as regards the preliminary
reference procedure and the Luxembourg court itself'”. As others have
explained, the criticism of Opinion 2/13 by many authors failed to factor

97 ECtHR, 23 November 2023, Walgsa v. Poland, No. 50849/21, para. 325.

98 Ibidem, at para. 324. The ECtHR uses the pilot judgment procedure to identify
both the nature of any structural or systemic problem or other dysfunction established
in a given case as well as the type of remedial measures which the respondent State is
required to take at the domestic level by virtue of the operative provisions of the judg-
ment.

9 See Coutt of Justice, 26 March 2026, Case C-521/21, M] v. AA, patas 62-63.

190 For a systemised overview of how the two European courts have interacted on
questions relating to judicial independence see CEELI Institute, Navigating the Jurisdiction
and Landmark Rulings of the European Court of Human Rights and the Conrt of Justice of the EU.
A Guide to Protecting the Rule of Law in Eurgpean Conrts amid Democratic Backsliding, 2024
(available at https://ceeliinstitute.org/assets/resources/ceeli guide protect-
ing rule of law interactive.pdf).

101 See variously Coutt of Justice, Opinion 1/09, cit., paras 67, 88-89; Coutt of Jus-
tice, 6 March 2018, Case C-284/16, Slvakia v Achmea BV; 2 September 2021, Case C-
741/19, Moldova v Kromstoy and, for academic commentary, B. DE WITTE, Is autonomy a
foundational doctrine of EU law?, in EI Rev., 20206, p. 32 ff. In relation to the use of autonomy
in Opinion 2/13 see, in particular, D. HALBERSTAM, I#'s the Autonomy, Stupid!’ A Modest
Defense of Opinion 2/ 13 on EU Accession to the ECHR, and the Way Forward, in German Law
Journal, 2015, p. 105 ff. Part of the sub-heading for this Section is borrowed is borrowed
from the title of his article.
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in the CJEU’s role overseeing the EU’s suz generis legal order and its need
to verify whether elements of the original DAA were compatible with that
legal order'”. That said, it is impossible, even viewed through “a friendly
mirror”, to ignore the CJEU’s fears in relation to how accession would
impact its authority to interpret and apply EU law. This concern
manifested itself in a ruling in which the variable notion of autonomy ran
through the Opinion like a leitmotif. Surprisingly, there was no
engagement at all with the purpose of the inclusion, by the Member States
in Article 6 par. 2 TEU, of an obligation on the EU to accede to Europe’s
regional human rights system.

But the “friendly mirror” approach can also lead one to see the well-
founded nature of the concerns which seem to have been sparked by some
elements of the DAA. For example, the CJEU highlighted the restriction
of the prior involvement procedure purely to questions of the validity, to
the exclusion of the interpretation of secondary law. It also engaged with
the important consequences of the lack of possible exhaustion in relation
to Common Foreign and Security Policy (CEFSP) issues given the highly
circumscribed jurisdiction of the CJEU itself pursuant to the TEU and
TFEU. The CJEU will, in the coming months, have the opportunity to
analyse how the negotiating partners have responded to these different
concerns in the new DAA, with interventions expected from all Member
States and the other relevant EU institutions. As is well known, on the
CESP front, the CJEU seems to have tried to move the goalposts in a
constructive direction since the 2013 Opinion. In response to two appeals
against decisions of the General Court, it sought to reconcile its narrow
jurisdiction regarding the CFSP with Article 47 of the Charter and Articles
6 and 13 ECHR'”. However, it remains to be seen how the question of
autonomy will be tackled in future given that the Luxembourg court also
appears to have expressed itself on autonomy in recent months in strong

and uncompromising terms'".

102 Thidem.

103 See Court of Justice, Joined Cases C-29/22 P and C-44/22 P, KS and KD, cit.
and Case C-351/22 Newves 77 Solutions Srl, cit.

104 In a recent infringement judgment in response to the Polish constitutional
court’s challenge to the ptimacy of EU law — Case C-448/23, Commission v Poland — the
CJEU added the following sentence to its reasoning: “the autonomy and effectiveness of
the EU legal order preclude any external review of decisions of the Court in the exercise of its exclusive
Jurisdiction to give a definitive and binding interpretation of EU law and to review the
legality of EU acts”. In contrast, autonomy featured only twice in the judgment in Con-
mission v. Hungary (Values of the Union), which suggests a softly softly approach, at least
in relation to autonomy, in a ruling from the plenary court.
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Since EU accession was first mooted at the time of the EEC'”, one
of the primary concerns in support of accession has been the risk of a gap
in human rights protection at EU level. Over time, that gap has been
(partly) filled by the CJEU and by successive Treaty amendments.
However, the cases in which the ECtHR continues to deem applications
against the EU inadmissible point to where complainants consider such
gaps still exist. Applications brought directly against the EC, and later the
EU, were and are declared inadmissible as being incompatible ratione
personae with the Convention'”. As a result, while twenty-seven of the
States Parties to the Convention are also EU member States, as long as
the EU is not itself a Party, the standards and measures adopted by its
institutions cannot be challenged per se before the Strasbourg Court'”.
Some gaps in protection can be remedied, at least partly, by the EU courts
insisting on a higher standard of scrutiny in relation to EU institutions,
agencies and bodies. In two recent appeals regarding the EU’s alleged non-
contractual liability as a result of the activities of Frontex, the CJEU
overruled the General Court’s judgment in several respects and held that:

“An action for damages under Article 268 TFEU must be assessed
having regard to the whole of the system established by the treaties for the
judicial protection of the individual and contribute to the effectiveness of
that protection [...]. It follows from Article 2 TEU that the European
Union is founded, inter alia, on the values of equality and the rule of law.
The very existence of effective judicial review designed to ensure
compliance with provisions of EU law is inherent in the existence of the
rule of law”'®.

As cleatly stated in the Charter Explanations in relation to Article 51:
“The aim of Article 51 is to determine the scope of the Charter. It seeks
to establish clearly that the Charter applies primarily to the institutions and
bodies of the Union, in compliance with the principle of subsidiarity”. The

105 See DAVIES, cit., for an excellent overview since the 1970s.

106 ECtHR, 20 January 2009, Cooperatieve Producentenorganisatie van de Nederlandse
Kokkelvisserij U.A. v. the Netherlands (dec.), No. 13645/05 and ECtHR 3 April 2012,
Lechouriton and Others v. Germany and 26 other Member States of the European Union (dec.)
[committee], No. 37937/07.

107 See, for example, ECmHR, 10 July 1978, CFDT v. Eurgpean Communities (dec.),
No. 8030/77; ECmHR, 19 January 1989, Dufay v. Eurgpean Communities (dec.), No.
13539/88; ECmHR, 10 July 1978, Confédération francaise démocratique du travail v. the Enropean
Communities, No. 8030/77; ECmHR, 9 January 1990, M. & Co. v. the Federal Republic of
Germany, No. 13258/87; ECtHR, 18 February 1999, Matthews v. the United Kingdom [GC],
No. 24833/94, para. 32. For the CJEU “mirrotr” see Court of Justice, Case C-571/10,
Kamberaj, paras 60 and 62, and Case C-616/10, /ik’,er/aeig Fransson, cit., para. 44.

108 See Court of Justice, 18 Dedcember 2025, Case C-679/23 P, WS and Others v
Frontex and Case C-136/24 P, Hamondi v Enropean Border and Coast Guard Agency, paras 73-
74.
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principal focus of the Charter was EU institutions. However, other alleged
gaps in protection in their regard may be more difficult to remedy given
the strict standing requirements imposed by EU law in direct actions'”.
What is now striking is that the fundamental rights jurisdiction which the
CJEU first developed jurisprudentially in the 1970s in response to national
constitutional criticism to fill a gap and ensure EU zustitutional compliance
with fundamental rights has proved, over time, and particularly via the
Charter and Article 2 TEU, to be a means to engage in greater judicial
review of the actions of Member States. An extensive range of national
measures and fields, many of which do not form part of the EU’s
competences stricto sensu, have been the subject of case-law in recent years.
In Commission v. Hungary (V' alues of the Union), the CJEU held that:

“Where there is no derogation from the rule of general jurisdiction
which Article 19 TEU confers on the Court to ensure that in the
interpretation and application of the Treaties the law is observed, the
Court retains jurisdiction to review whether the Member States have, in
the context of an action for a finding that there has been a failure to fulfil
obligations under Article 258 TFEU, complied with their obligations
under Article 2 TEU”'".

That case was one in which the impugned national legislation fell
within the scope of EU law'"". This means that the Charter applied, as the
Member State was “implementing EU law” in the classic sense of that
term. The CJEU thus opted for the standalone option to which the
Commission pivoted in the oral hearing in that case, finding a separate
violation of Article 2 TEU. It said nothing about the possibility of Article
2 TEU applying autonomously and outside the scope of EU law in future
cases, something to which some CJEU judges seemed to allude to during
the hearing'”®. But neither did it close the door on future possibilities in

109 See the discussion in the Opinion of Advocate General Capeta, Case C-555/24,
P Medel and Others v. Council (appeal still pending at the time of writing).

110 Court of Justice, Commission v Hungary, cit., para. 540.

11 Different internal market primary and secondary law provisions were engaged
by the impugned Hungarian LGBTQ+ legislation in Commission v Hungary. See, for exam-
ple, the Opinion, para. 52 (cross-border services such as a theatre show telling the story
of a LGBTI family offering its services to day care centre throughout the EU).

112 See the analysis of the Commission’s letter of formal notice and reasoned opin-
ion by M. BONELLI, M. CLAES, Crussing the Rubicon? The Commission’s use of Article 2 TEU
in the infringement action on LGBTIQ+ rights in Hungary, in MJ, 2023, p. 3 ff.; the arguments
of the Commission in the opening part of its oral submissions before the CJEU on 19
November 2024; the division amongst intervening Member States, evident at that hear-
ing, regarding whether Article 2 TEU could only be relied on in infringement actions
within scope or applied more broadly; questions from the bench relating to the allegedly
broader scope of Article 2 TEU and extra-judicial articles written by CJEU judges such
as, for example, L. ROSSI, Legal Valne of 1V alues. Article 2 TEU: Interplay With Other EU
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that regard and certain paragraphs are regarded by some authors as
deliberately ambiguous'’. The long-awaited Hungarian infringement
judgment is thus likely to be a jurisprudential stepping stone, as Article 2
TEU further ascends within the EU’s constitutional framework, rather
than representing the apex of its ascent. What the next stepping stone will
be remains to be seen. And, as explained previously, whatever the chosen
direction of travel, it may have a (significant) impact on the other courts
operating within Europe’s multi-level system for the protection of
fundamental rights, including the ECtHR'.

4.3. Mutual Recognition and mutual Trust

Finally, it is worth looking at a particular sub-sphere of EU-ECHR
interaction, namely mutual trust mechanisms. In a ground-breaking
judgment rendered in 2011, the ECtHR held in M.S.S. v. Belginn and Greece,
that Belgium would violate Articles 3 and 13 ECHR if it returned an
asylum-seeker to Greece, pursuant to the “Dublin rules”, due to
deficiencies in the asylum procedure in Greece and a risk of expulsion
without any serious examination of the merits of his asylum application or
access to effective remedy'”. The judgment called into question the
apparent automaticity of EU mutual trust mechanisms. It highlighted that
those mechanisms could also be the source of certain fundamental rights
violations. In that case, the reception facilities in the Member State at the
external borders of the EU were being overwhelmed by the obligation
imposed on them by the law as the first EU port of call.

Similar questions arose in other subsequent cases before the
Luxembourg and Strasbourg courts, in relation to, for example, the
execution of EAWSs, the mutual recognition and enforcement of
judgments, the principle of non-refoulement, conditions of detention, fair
trial rights and judicial independence. The risk of clashing standards lay
behind one of the CJEU’s concerns in Opinion 2/13. On the one hand,
EU law required the existence of systemic deficiencies before an executing
State could suspend the mutual trust mechanism issued by authorities in
another State. On the other, the ECtHR, whose key judicial procedure
under Article 34 ECHR generally requires a case-by-case individual

Primary Law Provisions and Judicial Remedies, in RTDE, 2020, p. 639 ff.

113 See, in particular, Court of Justice, Commission v Hungary, cit., paras 540 and 546.
See also, on what has been left unsaid in this judgment, M. BONELLL, So/ving One Question,
Opening Many More: Valeurs de I'Union, in Op-Ed, EU Law Live, 11 May 2026.

114 See further S. O’LEARY, [Values oversight by the CI[EU: exploring legal vias, voices and
voids, forthcoming,

115 See Coutt of Justice, M.S.S. v. Belgiunm and Greece, cit.
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assessment, considered the relevant standard to be the existence of
substantial grounds for fearing a real risk of treatment contrary to Article
3 ECHR'.

In its ground-breaking judgment in Aranyosi and Cdlddraru, the CJEU
sought to calm matters in relation to the automaticity question, without
however conceding too much ground from the perspective of the
requirements of EU law. It found that, where an executing judicial
authority is in possession of evidence of a real risk of inhuman or
degrading treatment of individuals detained in the issuing EU Member
State, that judicial authority is bound to assess the existence of that risk
when deciding on the surrender to the authorities of the issuing Member
State of the individual sought by a EAW'". This need for Member State
authorities to exclude the possibility of human rights violations when
mutual trust instruments are to be executed was reinforced in subsequent
Strasbourg judgments, where the ECHR compliance of Member State
decisions taken on foot of EU mutual trust mechanisms was at issue. In
Bivolaru and Moldovan, for example, in relation to the execution by France
of a Romanian-issued EAW, the Strasbourg court held:

“Although the Court will seek to take into account, in a spirit of
complementarity, the manner in which mutual-recognition mechanisms
operate and in particular the aim of effectiveness at which they are
directed, it must verify that the principle of mutual recognition is not
applied automatically and mechanically, to the detriment of fundamental
rights”'"".

National judges have not been conducting the judicial orchestra in
relation to these questions but they have, in some cases, assumed the vital
role of lead violinists, requesting preliminary rulings where they had
doubts about EU/ECHR symmetries and their obligations under either
or both systems. Some national courts have expressed concerns about the
workability of the two-step test devised by the CJEU'”. Others have
expressly indicated how difficult it is for national courts to manage any

116 See, amongst others, E. DI FRANCO, M. CORREIA DE CARVALHO, Mutual Trust
and EU Accession to the ECHR: Are we over the Opinion 2/ 13 hurdle?, in Enropean Papers, 2023,
p. 1221 ff. and D. HALBERSTAM, The Judicial Battle over Mutnal Trust in the EU: Recent Cracks
in the Fagade, in VerfBlog, 9 June 2016 (https://verfassungsblog.de/the-judicial-battle-
over-mutual-trust-in-the-eu-recent-cracks-in-the-facade/).

17 Court of Justice, 5 April 2016, Joined Cases C-404/15 and C-659/15 PPU,
Aranyosi and Cdlddrara.

Y8 Conrt of Justice, Bivolarn and Moldovan, cit., para. 101.

119 See, for example, the request for a preliminary by the District Court of Amster-
dam in Openbaar Ministerie, cit. and the CJEU’s response, paras 54-59. See also the exam-
ples from national courts provided by HALBERSTAM, The Judicial Battle over Mutual Trust in
the EU: Recent Cracks in the Fagade, cit.
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lack of symmetry between the case-law of the two European courts and
how difficult it may be to discharge the two-step CJEU test in practice'”.
They have also raised concern about the last sentence of Article 52 par. 3
of the Charter being interpreted as providing for a higher standard of
rights protection than that provided by the ECHR, when what was at issue
was not the level of protection but rather the scope of the right as
delimited by the ECHR''. The two European courts have sought, over
time, to devise a functioning modus operandi to ensure that fundamental
rights protection is safeguarded while the EU’s reliance on mutual trust
remains possible. However, potential for divergence remains such that, for
some commentators, the result is less of a precise paso doble and more a
complex and as yet unmastered tango.

5. Conclusions

Ten years on from the Madrid event, the departure of the United
Kingdom from the EU, President Trump’s first term, and after
experiencing a global pandemic and sustained conflict between two
European States to the East, it is sobering to register how much has
changed and how different is the global context in which the EU and the
Council of Europe are operating. When the exercise by the two courts of
their judicial functions fails to please one or other political group or cohort
in society, there is increased talk of judicial interference, the need to take
back control over national sovereignty and national identity and of the
“foreignness” of the review mechanisms on which Europe’s multi-level
system of protection is predicated. Most political pressure is directed at
the ECtHR, as evidenced in the recent political declaration on migration.
However, the CJEU has also experienced both national judicial and
political opposition and as its case-law extends into new and more delicate
social and political terrain, this is unlikely to subside'*.

As the CJEU considers a revised DAA, it would be easy to fixate on
the question of accession of the EU to the ECHR which has been on the

120 See, for example, the Chief Justice of Ireland, “Respect for Rights and Values in
a Complex Europe: National and Supranational Perspectives”, Attorney General’s Office
and Chief State Solicitor’s Office Public Law Conference on 2 October 2025
(https://www.supremecourt.ie/docs/default-source/default-document-library /su-
preme-court/speeches/odonnellcj-ago-public-law-speech-2025.pdf) and DI FRANCO
AND CORREIA DE CARVALHO, Mutnal Trust and EU Accession to the ECHR: Are we over the
Opinion 2/ 13 bhurdle?, cit., 1229.

121 Idem the Chief Justice of Ireland.

122 See, for example, the very critical approach adopted in the recent Weimers Re-
pott to the European Patliament, 2025/2263(INI), 26 June 2026 and the pushback by
former members at the subsequent debate on 15 June.
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EU’s agenda since the late 1970s and which now sits again on judicial and
political desks in Luxembourg and Brussels. But it would, in my
experience, be a mistake to do so. There is much more to the relationship
between these two courts than the obligation to accede enshrined in
Article 6, par. 2 TEU by the Treaty of Lisbon and how to comply with
that obligation while complying with the caveats imposed by the same
Treaty for it to be achieved or achievable.

As the nature and scope of EU law has changed, so too has the
relationship between the two European courts as one (the CJEU) has
become ever more involved in the type of cases and legal questions which
had been the bread and butter for many decades of the other (the ECtHR).
It is possible to identify points of tension and friction between the two
courts and the systems which they serve in individual cases or lines of case-
law. However, these frictions are sometimes more apparent than real and,
at other times, they may be necessary. As this contribution has tried to
explain, while both courts may be interpreting the same fundamental
rights in a given case, which rights are intended to be universal and
indivisible, they are exercising their judicial functions pursuant to different
Treaty/conventional texts and in accordance with different judicial
procedures. This will continue to be challenging for the two European
courts. In addition, when drafting and adopting the Treaty of Lisbon, the
EU Member States did not simply recognize the equal legal value of the
Charter, or incorporate the values common to the Member States in
Article 2 TEU. They also consolidated the multi-level nature of the
protection of fundamental rights in EU Member States, as evidenced in
Article 6, parr. 2 and 3, in the preamble of the Charter and in its general
provisions. Thus, if the Charter is the shadow of EU law, the Convention
is, to an extent, the shadow of both, providing a minimum level of
protection, as well as experience and established methods, which national
courts do use and which the CJEU cannot afford to ignore. Finally, that
multi-level system puts those national courts centre stage. National judges
are both EU and Convention judges, as well as being judges of national
statutory, common and constitutional law, depending on a given case and
their position in the national judicial hierarchy. Given the complexity of
the task which it falls to national judges to perform when wearing these
different hats, it is imperative that both European courts, in Strasbourg
and Luxembourg, remember that they are working with and for
independent and impartial national courts, without which this precious
system cannot function.
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ABSTRACT

For several decades the two European courts in Strasbourg and
Luxembourg have, each within the limits of their own jurisdiction, been
involved in the defense of democracy, respect for human rights and the rule
of law. This paper reflects on the evolving relationship between these two
courts when it comes to the protection of human rights, structuring the
assessment along the lines of the key features of the EU and its legal order
as identified by the CJEU in Opinion 2/13. It highlights how the two
European courts have developed their case-law and managed their
interactions to date and emphasizes the need for both courts to ensure the
effectiveness and operationality of Europe’s increasingly complex multi-level
system for the protection of human rights with a view to better serving
national decision-makers, courts and litigants.

Da diversi decenni le due corti europee di Strasburgo e Lussemburgo
sono impegnate, ciascuna nei limiti della propria giurisdizione, nella difesa
della democrazia, del rispetto dei diritti umani e dello Stato di diritto. 1
presente contributo riflette sull’evoluzione del rapporto tra queste due corti
in materia di tutela dei diritti umani, strutturando la valutazione sulla base
delle caratteristiche fondamentali dell’UE e del suo ordinamento giuridico,
cosi come individuate dalla Corte di giustizia del’Unione europea nel parere
n. 2/13. Esso evidenzia come le due corti europee abbiano sviluppato la loro
giurisprudenza e gestito le loro interazioni fino ad oggi e sottolinea la
necessita che entrambe le corti garantiscano l'efficacia e I'operativita del
sistema europeo multilivello, sempre pit complesso, per la tutela dei diritti
umani, al fine di servire meglio 1 decisori nazionali, 1 tribunali e le parti in
causa.

Depuis plusieurs décennies, les deux cours européennes de Strasbourg
et de Luxembourg s’engagent, chacune dans les limites de sa propre compé-
tence, en faveur de la défense de la démocratie, du respect des droits de
homme et de I’Etat de droit. Le présent article examine I’évolution des re-
lations entre ces deux cours en matiere de protection des droits de ’homme,
en structurant cette analyse autour des caractéristiques essentielles de 'Union
européenne et de son ordre juridique telles qu’elles ont été identifiées par la
CJUE dans son avis 2/13. Il met en lumiere la maniere dont les deux cours
européennes ont développé leur jurisprudence et géré leurs interactions
jusqu’a présent, et souligne la nécessité pour les deux cours de garantir I'effi-
cacité¢ et Popérabilité du systeme européen de protection des droits de
I’homme, de plus en plus complexe et a plusieurs niveaux, afin de mieux
servir les décideurs nationaux, les juridictions et les justiciables.
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