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1. Introduction

The relationship between the Court of Justice of the European Union
(CJEU) and the EFTA Court is a complex and fascinating one. More than
thirty years after the EFTA Court was established as a result of the 1992
Agtreement on the European Economic Area (EEA)' it may be justified
to speak of a judicial dialogue of sorts between the CJEU and the EFTA
Court. However, it is a dialogue rather different from the much-discussed
dialogue between the CJEU and the European Court of Human Rights
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(ECtHR). Whereas the CJEU and the ECtHR will engage each other based
on each their own catalogue of fundamental rights (the EU Charter of
Fundamental Rights and the European Convention on Human Rights,
respectively), the EFTA Court is tasked with the interpretation of an
Agreement over which also the CJEU has jurisdiction and, furthermore,
whose provisions, for the most part, stem from EU law’. The raison d’étre
of the EEA is to integrate the participating EFTA States into an extended
internal market and this presupposes uniform (‘homogeneous’)
interpretation of the internal market acguis in the settings of EEA and EU
law’. In light of the CJEU’s emphasis on the autonomy of EU law and its
own role as the authoritative interpreter of what that law is*, the task of
the EFTA Court has always been a challenging one.

In the following, an attempt is made to map the relationship between
the EFTA Court and the CJEU as it stands after more than three decades
of the EEA, with a view to assess whether it is (still) justified to talk of a
genuine judicial dialogue between the two. As will become evident, it is
paramount in this assessment to distinguish between questions of EEA
law that are essentially ‘only’ questions of EU internal market law and s#
generis questions of EEA law. Most questions in the daily life of EEA law
fall squarely in the former category, where there is no denial that the CJEU
is in the driver’s seat as the authoritative interpreter of EU law, but where
the EFTA Court might nevertheless be considered a relevant dialogue
partner’. However, there ate also su generis questions of EEA law, and here
the relationship between the EFTA Court and the CJEU is more equal.
Due to the lack of a much needed update of the Main Part of the EEA
Agreement to reflect developments in EU primary law over the last three
decades’, as well as increasing difficulties in the EEA Joint Committee to
get novel EU legal acts of EEA relevance incorporated into the
Agreement’s annexes in time’, the number of EEA specific questions are

2 See below on the distinction between the interpretation of common EEA/EU
rules and sui generis questions of EEA law.

3 In EEA law jargon, this is known as the ‘principle of homogeneity’. Variants of
the terms ‘homogeneity’ and ‘uniformity’ are used interchangeably in the EEA Agree-
ment. For reasons unknown, the EFT'A Court prefers ‘homogeneity’, whereas the CJEU,
when interpreting the EEA Agreement, prefers ‘uniformity’. In this article, the term ‘ho-
mogeneity’ is preferred, as the more characteristic of the two.

# As highlighted by the CJEU in its two opinions on the EEA Agreement, Court of
Justice, 14 December 1991, Opinion 1/91, EEA I 10 Aptil 1992, Opinion 1/92, EEA
1I.

5 See section 3.1 below.

¢ In EEA law jargon, this is known as the problem of ‘the widening gap’ between
the Main Part of the EEA Agreement and EU primary law.

7In EEA law jargon, this is known as the problem of ‘the backlog’. At the time of
writing, it consists of more than 600 legal acts. Whilst some of those are stuck in the
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on the rise, leaving this part of the EFTA Court’s job — and this part of its
dialogue with the CJEU — increasingly important.

After an outline of the rather complicated legal framework (Section
2), the main parts of this contribution will consist of one section on the
EFTA Court’s approach to CJEU case law (Section 3) and one on the
CJEU’s approach to EFTA Court case law (Section 4). Due to the
differences in the two courts’ approaches to each other’s case law,
however, the two sections will be structured differently. For the EFTA
Court, there is no need to map its use of CJEU case law — the EFT'A Court
has always followed developments in CJEU case law closely and will
engage with it in practically all cases. The section on the EFT'A Court is
therefore centred on case studies to research more in-depth how the
EFTA Court approaches CJEU case law, differentiating between
interpretation of provisions taken over from EU law (3.1) and a number
of sui generis questions of EEA law (3.2). For the CJEU, however, there is
need for systematic mapping of its approach to EFT'A Court case law, as
this is not something that has previously been done in the literature
analysing the relationship between the two courts. This mapping will be
structured chronologically, with one subsection per decade (4.1-4.4). The
contribution concludes with an attempt to draw the lines together (Section

5).

For readers unfamiliar with the intricacies of EU-EFTA relations and the genesis
of the EEA, it ought to be noted that the EFT'A Court is an independent organisation
under public international law established by those EFTA States that are parties to the
EEA Agreement (now only Iceland, Liechtenstein and Norway). Despite its name, the
EFTA Court is thus #of an institution of the European Free Trade Association (EFTA),
where also Switzerland remains a member. The EFT'A Court has no jurisdiction to settle
disputes between the EFTA States related to the EFTA Convention. Neither has it been
given jurisdiction over any of the many other agreements which the EFTA States have,
jointly or separately, with the EU (the Lugano Convention on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters, the Schengen
Association Agreements, the Dublin Association Agreements etc.). The reason for the
EFTA Court’s confusing name was the expectation at the time of the EEA negotiations
that all the EFTA States would become parties to the EEA Agreement and then establish
the court as an EFTA institution. However, the Swiss electorate rejected the agreement
in a national referendum in 1992, leaving Switzerland as an EFTA State outside of the

EEA.

EEA Joint Committee because of genuine political disagreement between the EU and
the EFTA States, most of the backlog is due to increasing problems in squaring the EU’s
regulation of the internal market anno 2026 with the ‘sovereignty preserving’ two-pillar
structure of the EEA. Particularly problematic for the EFTA States are the increasing
number of EU agencies with decision-taking powers, which result in time-consuming
negotiations on institutional ‘EEA-adaptations’ of an increasing number of legal acts
(with all related legal acts being held up in the process).



2. The legal Framework

The judicial architecture of the EEA follows the two-pillar structure
that characterizes the institutional set-up of the entire Agreement’. At the
supranational level, the interpretation of the Agreement is entrusted to
two independent courts with no formal links — the CJEU for the EU and
the EFTA Court for the EFTA States parties to the Agreement. The EEA
Agreement thus contains no obligatory judicial dispute settlement
mechanism for so-called cross-pillar disputes, be it between the EU and
an EFTA State, between an EU Member State and an EFTA State,
between the European Commission and the EFTA Surveillance Authority
or between independent national authorities entrusted with the
enforcement of EEA law under the auspices of an EU agency. All the
EEA Agreement has to offer in such cases is dispute settlement by
political means in the EEA Joint Committee (Article 111 EEA), with a
theoretical possibility of referring questions on the interpretation of
common EEA/EU rules to the CJEU’.

The lack of an effective judicial dispute-settlement mechanism for
cross-pillar cases is a considerable structural defect of the EEA". In the
Draft Agreement agreed upon by the Contracting Parties in 1991, a
common EEA Court functionally integrated into the CJEU was envisaged
to solve such disputes and, more generally, safeguard homogeneous
interpretation of EEA law in both pillars of the EEA. It was to be
composed of the Judges of the CJEU and one Judge from each of the
EFTA States, but with a fixed 5:3 majority of CJEU Judges in the court’s
‘plenary session’ to facilitate homogeneity between the interpretation of
EEA rules and the corresponding rules of Community law''. However, in
Opinion 1/91, the CJEU declared this proposition to be incompatible
with the EEC Treaty".

8 See in detail H. H. FREDRIKSEN, Commmentary on Art. 111 EEA, in F. ARNESEN et.
al. (eds.), The EEA Agreement — a Commentary, 2018.

? Such a referral presupposes that the EFTA State involved in the dispute agrees to
let the CJEU give a binding ruling on the interpretation of the relevant rules, something
which so far has never even been contemplated.

10N. FENGER, M. S. RYDELSKI, T. VAN STIPHOUT, EFTA and EEA, 2012, p. 166
aptly characterize the set-up with two independent courts as ‘clearly only the second-best
option’.

1 Art. 95 of the Draft Agreement, as reproduced in the introductory part of Opin-
ion 1/91, published in [1991] ECR 6085-6092. The term plenaty session is somewhat
misleading as there was to be one Judge from each of the then seven EFTA States in
addition to the then 12 Judges of the CJEU, so the EEA Court would have had 19 mem-
bers. However, the point was that there would be a 5:3 majority of CJEU Judges in the
formation in which the Court was to take all important decisions.

12 For the full story, see N. JAASKINEN, The Rise and Fall of the EEA Court, in The
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The essence of the CJEU’s objections was that it saw the creation of
an EEA Court as a threat to its own position as the supreme authority on
Community law". As the decisions by the EEA Court would be binding
on the Community institutions, including the CJEU itself, the CJEU
feared that its future interpretation of the rules governing the internal
market would be conditioned by the EEA Court'. According to the
CJEU, this was in conflict not only with Art. 164 of the EEC Treaty (now
Art. 19 TEU), but also ‘with the very foundations of the Community’".

The shock of Opinion 1/91 weighs heavy on the renegotiated legal
framework within which the judicial dialogue between the CJEU and the
EFTA Court takes place. As it was politically impossible for the EFTA
States to accept the jurisdiction of the CJEU, it was clear that a separate
court of justice for the EFTA-pillar was needed. Article 108(2) EEA
accordingly states that ‘[T]the EFTA States shall establish a court of justice
(EFTA Court)’, something which they then did through the so-called
Surveillance and Court Agreement (SCA)'. Thus, the EFTA Court owes
its very existence to Opinion 1/91.

For cases concerning the interpretation of provisions of the EEA
Agreement taken over from EU law, Opinion 1/91 effectively ruled out
judicial dispute settlement of cross-pillar disputes (given that the EFTA
States were unwilling to accept the jurisdiction of the CJEU). This was a
concern to the Contracting Parties, who tried to remedy it by adding, e.g.,
a new recital to the preamble that emphasizes that the objective is to arrive
at, and maintain, homogeneous interpretation of the EEA Agreement and
corresponding provisions of EC law'". Somewhat paradoxically, however,
the Contracting Parties at the same time deleted a provision in the Draft
Agreement that obliged all courts involved to pay ‘due account’ to each
other’s rulings'®. This was done out of fear that the CJEU, which was to
be asked to assess also the revised Agreement, would take issue with an

EFTA Court (ed.), The EFTA Conrt: Developing the EEA over Three Decades, 2023, p. 33 ff.

13 See, i.a., T. HARTLEY, The European Court and the EEA, in International and Compar-
ative Law Qunarterly, 1992, p. 841 ff., p. 847.

14 Coutt of Justice, Opinion 1/91, cit., patas 41-44. In the view of the CJEU, this
threat was not reduced by the participation of CJEU Judges in the EEA Court as it would
be “very difficult, if not impossible, for those judges, when sitting in the Court of Justice,
to tackle questions with completely open minds where they have taken part in determin-
ing those questions as members of the EEA Court” (para 52).

15 Ibidem, para. 44.

16 Agreement between the EFTA States on the Establishment of a Surveillance Au-
thority and a Court of Justice, Article 27. A consolidated version of the Agreement can
be found at the EFTA Coutt’s homepage at the following link https://eftacourt.int/.

17 Recital No 15.

18 Art. 104 of the Draft Agreement, as reproduced in the introductory part of Opin-
ion 1/91, published in [1991] ECR 6085-6092.



obligation to engage with any other court. As suggested by the inclusion
of a similar obligation in the 2007 Lugano Convention on jurisdiction and
the recognition and enforcement of judgments in civil and commercial
matters, this fear was probably unfounded”. This is now further
substantiated by the inclusion in the 2025 EU-Swiss Bilateral Agreements
of a provision that calls on CJEU and the Swiss Federal Supreme Court
to ‘agree on a dialogue and the modalities thereof™. The lack of such an
obligation in the renegotiated EEA Agreement left the EFTA Court in a
more difficult starting position than required by Opinion 1/91.

The fear of a second negative opinion from the CJEU also explains
why the Contracting Parties gave up on the idea of a common EEA Court
altogether, even though such a court with jurisdiction to settle disputes
related to the interpretation or application of s generis questions of EEA
law could have been established without challenging the CJEU’s views in
Opinion 1/91.

In the absence of an EEA Court, it is the EEA Joint Committee that
is foreseen by the EEA Agreement as the guarantor of the homogeneity
in the EEA. According to Article 105 EEA, the Joint Committee shall
keep under constant review the development of the case law of the CJEU
and the EFTA Court™.

What the Joint Committee can actually do in case of a judicial conflict
between the CJEU and the EFTA Court is far from clear, however —
Article 105 itself only says that the Joint Committee ‘shall act to preserve
the homogeneous interpretation of the Agreement’. Importantly, Protocol
48 EEA clarifies that decisions taken by the EEA Joint Committee way not
affect the case law of the CJEU. This limitation, which originally followed only

19 Protocol 2 to the 2007 Lugano Convention obliges ‘[a]ny court’ applying and
interpreting the Convention to pay ‘due account’ to relevant decisions from national
courts of the States bound by the Convention as well as from the CJEU. Under the first
Lugano Convention of 1988 it was less clear whether the CJEU was also an addressee of
such an obligation as the European Communities was not a Contracting Party to the
Convention. Still, the representatives of the Governments of the EC Member States sig-
natories to the convention had declared “that they consider as appropriate that the Court
of Justice of the European Communities, when interpreting the Brussels Convention,
pays due account to the rulings contained in the case-law of the Lugano Convention”,
see C. BAUDENBACHER, The Relationship between the EXTA Court and the Conrt of Justice of the
Eurgpean Union, in C. BAUDENBACHER (ed.), The Handbook of EEA Law, 2016, p. 179 ff.,
p. 181.

20 See, e.g., Article 12 of the Institutional Protocol to the Agreement on the Free
Movement of Persons (similar protocols are attached to all the agreements in the pack-
age).

2l See in detail H. H. FREDRIKSEN, Commentary on Art. 105 EEA, in F. ARNESEN et.
al. (eds.), cit.
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from an agreed minute, was highlighted by the CJEU in its Opinion 1/92
as ‘an essential safeguard which is indispensable for the autonomy of the
Community legal order’™. Tellingly, no similar limitation as regards the
case law of the EFTA Coutt is to be found™.

The only trace in the text of the EEA Agreement of judicial dialogue
as a means to avoid a judicial conflict between the CJEU and the EFTA
Court, is Article 106 EEA. This provision foresees a system of exchange
of information concerning judgments by, e.g., the CJEU and the EFTA
Court™, something that at the very least presupposes that the said courts
pay attention to each other’s judgments. As a result of tone of Opinion
1/91, however, the Contracting Parties saw the need even here to
emphasise that this system was to be set up ‘in full deference to the
independence of courts’, leaving it entirely up to the CJEU to decide
whether any account should be paid to the rulings of the EFTA Court™.

In Opinion 1/92, the CJEU approved the judicial architecture of the
renegotiated EEA Agreement, noting that the EFT'A Court would have

jurisdiction ‘only within the framework of EFT'A” and ‘no personal or
functional links with the Court of Justice”™. The CJEU also noted, albeit
without expressing any view as to its necessity as a matter of EU law, that
the EEA Agreement ‘no longer contains any provision requiring the Court
of Justice to pay due account to decisions of other courts™.

In contrast to the approach taken in the EEA Agreement as such, the
EFTA States, acting on their own, added a provision to the Surveillance

22 Coutt of Justice, Opinion 1/92, cit., paras 23-25. As a tresult of this, the procés-
verbal agréé ad article 105 was ‘elevated’ to a protocol.

23 To what extent the EEA Joint Committee can set aside the EFTA Court’s inter-
pretation of the EEA Agreement without violating the rule of law is a contentious ques-
tion which, fortunately, has never been put to the test. For an introduction to the dicus-
sion, see H. H. FREDRIKSEN, Commentary on Art. 105 EEA, in F. ARNESEN et. al. (eds.),
cit., p. 17.

24 The courts of last instance of the EFTA States as well as what is now the EU
General Court are also included, but not the courts of last instance of the EU States. The
inclusion of the courts of last instance of the EFTA States reflects the fact that their
relationship to the EFTA Court differs from the relationship between the CJEU and the
courts of last instance of the EU States, as demonstrated, e.g., by the lack of an obligation
on them to refer questions on the interpretation of the EEA Agreement to the EFTA
Court and the fact that answers to any such questions will come in the form of an advi-
sory opinion, as opposed to a binding ruling (Article 34 SCA).

25 The system envisaged by Article 106 EEA was never established, apparently be-
cause technological developments caused the Contracting Parties to consider it unneces-
sary. The argument that the Contracting Parties through Article 106 presupposed that
e.g. the CJEU and the EFTA Court at least pay attention to each other’s judgments, holds
even if the system has not been set up.

26 Coutt of Justice, Opinion 1/92, cit., para. 13 and also pata. 19.

27 Ibidem, para. 16.



and Court Agreement that obliges the EFTA Court to pay ‘due account’
to the principles laid down by relevant rulings from the CJEU (Art. 3(2)
SCA). Such rulings are those which concern the interpretation of either
the EEA Agreement or, and much more practically, rules of EU law that
are also part of EEA law®™. Given the fact that the EFTA States to
recognize the independence of courts (the EFTA Court included), Art.
3(2) SCA makes quite clear that the EFTA States thought the EU-side
overreacted when refusing to put a similar obligation on the CJEU.

If one is to sum up the legal basis for a judicial dialogue between the
CJEU and the EFTA Court in one sentence, it has to be that it is very
much left to the CJEU to decide on its form and content.

3. The EFTA Court’s Approach to CJEU Case Law

3.1. Interpretation of Provisions of the EEA Agreement that are
taken over from EU Law

In Opinion 1/91, the CJEU not only struck down the proposal for a
joint EEA Court, it did so through reasoning that expressed considerable
scepticism about the goal of homogeneous interpretation of the internal
market acquis in an EC and in an EEA law setting. Emphasising the
differences in object and purpose between the EEA Agreement as an
agreement concerned with the application of rules on free trade and the
EEC Treaty as the constitutional charter of a Community concerned with
European integration, the CJEU came very close to concluding that the
objective of homogeneous EEA was unattainable”. When approving the
renegotiated Agreement in Opinion 1/92, the CJEU remarked that the
divergences highlighted in Opinion 1/91 remained®. The conclusion that
the renegotiated Agreement was compatible with Community law was
thus not due to a change of mind about the realism of the homogeneity
objective, but solely due to the fact that there was no longer a common
EEA Court that could affect the CJEU’s autonomous interpretation of
Community law.

On this background, the EFT'A Court’s methodological approach to
the interpretation of EEA rules taken over from EC law was awaited with

28 Or more precisely: rules of EU law ‘in so far as they are identical in substance to
the provisions of the EEA Agreement’. Further, Art. 3(2) SCA extends to the EFTA
Court’s interpretation of certain provisions of the SCA itself which are also taken over
from EU law. For the details, see P. WENNERAS, Commentary on Art. 3 SCA, in F.
ARNESEN et. al. (eds.), cit.

2 Coutt of Justice, Opinion 1/91, cit., paras 13-29.

30 Coutt of Justice, Opinion 1/92, cit., paras 17-18.
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considerable interest. The answer came in the EFTA Court’s very first
case, Restamark, where the Court declared Finland’s import monopoly on
alcoholic beverages incompatible with the provisions in the EEA
Agreement on the free movement of goods™. The government of Finland,
supported by the government of Norway, argued for an interpretation that
differed from the CJEU’s interpretation of the corresponding provisions
of the EC Treaty, pointing to differences in context and citing a
declaration that the Nordic EFT'A States had annexed to the EEA
Agreement in an attempt to justify their import monopolies on grounds
of health and social policy”. The EFTA Court, however, did not even
mention these arguments as it interpreted the relevant provisions of the
Agreement fully in line with the CJEU’s interpretation of the
corresponding provisions of the EC Treaty, with several references to the
most important judgments. Equally striking, the EFT'A Court did not
include any references to Opinion 1/91 and Opinion 1/92 as it explained
its understanding of the homogeneity objective in introductory ‘[r]emarks
on the interpretation of the EEA Agreement’, even though it was evident
from those remarks that the Court did not share the CJEU’s
methodological approach to the EEA Agreement as set out in those two
opinions™. Thus, the judicial dialogue opened up in Restamark did not
extend to open disagreement with the CJEU. Rather, the EFT'A Court set
out to tacitly prove the CJEU wrong, through homogeneous
interpretation in concrete cases.

The approach established in Restamark has been followed by the
EFTA Coutrt ever since. There is no denial that there are differences
between the object and purpose of the EEA, which is to integrate the
participating EFT'A States into the internal market, and the object and
purpose of the EU, which is an ever-closer Union of the peoples of
Europe. Still, the object and purpose of the EEA can only be achieved if
provisions of the Agreement that are taken over from EU law are
interpreted in line with their interpretation under EU law. Thus, it is
precisely the object and purpose of the EEA that explains why the
differences in object and purpose highlighted by the CJEU in Opinion
1/91 cannot themselves justify divergent interpretation of common
EEA/EU rules™.

31 EFTA Court, 16 December 1994, Case E-1/94, Restamark.

32 Report for the Hearing in Restamark, paras 58-59 (Finland) and para. 62 (Norway).

33 Ibidem, paras 32-35.

3 As emphasized by S. NORBERG et. al., EEA Law: a Commentary on the EEA Agree-
ment, 1993, p. 185. Norberg was the Swedish judge of the EFTA Court 1994-1995 and
the juge rapportenr in Restamark.



As noted by the EFTA Court on several occasions, the object and
purpose of the Agreement leads to a presumption that provisions of the
EEA Agreement taken over from EU law are interpreted in line with their
interpretation under EU law”. Under ‘specific circumstances’, differences
in scope and context may constitute ‘compelling grounds’ for divergent
interpretations®. However, in most cases concerning the interpretation of
provisions of the EEA Agreement taken over from EU law, there will be
agreement among all actors concerned that there is no reason for divergent
interpretation — the question is ‘only’ what the correct EU law
interpretation of the provisions in question is. In such scenarios, existing
CJEU case will obviously have to be taken into consideration — just as it
would by the CJEU itself and by national courts from the EU Member
States. If CJEU case law is clear, the EFTA Court will follow it — even if
this requires the EFT'A Court to overrule its own previous rulings.

A particulatly clear example of this is the I.'Ored/ case of 2008”". Here,
the EFTA Court abandoned the interpretation of a provisions of the 1989
Trademark Directive held in an earlier case, in favour of the interpretation
that in the meantime had been established by the CJEU™. In a remarkably
open and straight-forward manner, the EFTA Court conceded that the
objective of a homogeneous EEA ‘calls for an interpretation of EEA law
in line with new case-law of the ECJ regardless of whether the EFTA
Court has previously ruled on the question™. The EFTA Coutt proceeded
to assess whether there were EEA-specific arguments that compelled an
EEA-specific interpretation of the Directive, but concluded that there
were none™.

Another striking example is provided by Fosen-Linjen IT of 2019*.
Here, the EFTA Court effectively overruled the interpretation of a
provision of the 1989 Public Procurement Remedies Directive held in
Fosen-Linjen I only two years eatlier, in the very same case®”. The plea for
reconsideration came from the Supreme Court of Norway, which cited,
e.g., a subsequent decision from the CJEU in support of its view that the

3 First in EFTA Court, 10 December 1998, Case E-3/98, Rainford-Towning, para.
21.

36 This threshold was first established in EFTA Court, 8 July 2008, Joined Cases E-
9/07 and E-10/07, 1.°Oréal. For a recent confirmation, see EFTA Court, 5 June 2025,
Case E-25/24, Dartride, para. 45.

3T EFTA Court, L’Oréal, cit.

3 Coutt of Justice, 16 July 1998, Case C-355/96, Silbonette; 1 July 1999, Case C-
173/98, Sebago.

¥ EFTA Coutt, L.’"Oréal, cit., para. 29.

40 See further on this dimension of the case in section 4.1 below.

# EFTA Coutt, 1 August 2019, Case E-7/18, Fosen-Linjen 11.

2 EFTA Coutt, 31 October 2017, Case E-16/16, Fosen-Linjen 1.

10
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Directive could not be interpreted as requiting any breach of the rules
governing public procurement as sufficient for there to be a basis of
liability for loss of profit. The fact that the U-turn happened in the same
case, and at the urging of the Supreme Court of the by far biggest of the
remaining EFTA States, naturally caught attention”. For present
purposes, however, suffice to note that the case reaffirms the EFTA
Court’s willingness to reassess its own case law if convinced that this is
indeed required to maintain homogeneity between EU and EEA law — and
that the CJEU’s subsequent ruling in INGSTEEL in 2024 makes it plain
that the U-turn in Fosen-Linjen II was justified*.

Still, the fact that the EFT'A Court has consistently let the objective
of a homogeneous EEA prevail over any temptation it might have had to
exercise its formal independence from the CJEU to pursue its own
‘EFTA-style’ interpretation of the internal market aequis does not by any
means suggest that the EFTA Court’s job in these cases is an easy one,
perhaps rather to the contrary. In cases where no clear case law from the
CJEU exists, or where existing case law appears outdated, the role of the
EFTA Court as regards provision of EEA law taken over from EU law is
essentially to put itself in the position of the CJEU and then deliver
reasoning which will be able to persuade the CJEU if the same question
later comes before it.

To some extent, the position of the EFTA Court zis-a-vis the CJEU
in such cases can be likened to the role of the national courts of EU
Member States, but with the important difference that the EFTA Court
cannot ask the CJEU for a preliminary ruling®. Thus, it seems more apt
to draw a comparison to the position of the CJEU’s own Advocates
General®. The EFTA Court can expect its reasoning to be studied by the
CJEU (if brought to its attention), but its view on the interpretation of a

43 Further strengthened by several changes in the Court’s composition that in the
end resulted in Fosen-Linjen Il being heard by a completely different bench than the one
that decided Fosen-Linjen I.

# Court of Justice, 6 June 2024, Case C-547/22, INGSTEEL. To expetts on EU
public procurement law, it was obvious that Fosen-Linjen I was an overreach, see, e.g., the
harsh criticism by A. SANCHEZ-GRAELLS, The Fosen-Linjen Saga: Not So Simple after All?,
in The EFTA Coutt (ed.), The EFT.A Court: Developing the EEA over Three Decades, Hart,
2024, p. 287 ff.

4 Protocol 34 EEA gives the EFTA States the opportunity to allow their national
courts to request preliminary rulings from the CJEU and it might be argued that the
EFTA Court could be considered as a common court to the EFTA States in this regard,
following the CJEU’s acceptance of a request from the Benelux Court of Justice in C-
337/95 Parfums Christian Dior. Howevet, Protocol 34 has never been put to use.

46 As has been done by E. Sharpston, M.-]. Clifton, The Two EEA Courts — Unequal
Balance or Fruitful Partnership?, in The EFTA Court (ed.), Judicial Protection in the Enropean
Economic Area, German Law Publishers, 2013, pp. 170-186.
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common provision of EEA and EU law will not in and of itself be an
argument in the CJEU’s assessment — it all boils down to whether the
CJEU finds the reasoning of the EFT'A Court persuasive or not.

Still, there is an important difference between the position of the
EFTA Court and that of the CJEU’s Advocates General in that the EFTA
Court is a court of justice that renders binding judgments in direct actions,
without the possibility of an appeal to the CJEU. Thus, the EFTA Court
does not have the luxury of being able to suggest, covertly or overtly, that
the CJEU ought to develop its case law, at least not without the risk of
causing difficulties within the EFTA-pillar of the EEA if it later turns out
that the CJEU declines the invitation.

The approach taken by the EFTA Court in cases where it has to ‘go
first’ in the interpretation of common provision of EEA and EU law is
naturally being followed closely by both the EU-side (at least by the
European Commission) and the EFTA States. Rightly or wrongly, the
Court will occasionally be criticised for being either ‘State-friendly’ or
‘more Catholic than the Pope’, typically from the party unhappy with the
conclusions reached. If the CJEU rules on the same question, perhaps only
years later, that judgment tend to be considered as final proof that the
EFTA Court got it either right or wrong.

A much-debated judgment from the EFTA Court that might arguably
be considered rather ‘State-friendly’ is Icesave, where Directive 94/19/EC
on deposit-guarantee schemes was interpreted as 7oz creating an obligation
of result for the EEA States in a situation where the scheme set up proved
insufficient in a systemic crisis such as that which hit the Icelandic banking
sector in 2008"". The judgment was met with criticism, but the outcome
was eventually accepted by the EU-side*. Whether the CJEU would have

reached the same conclusion, remains an open question®.

4T EFTA Court, 28 January 2013, Case E-16/11, EFT.A Surveillance Authority v. Ice-
land (“Icesave”), paras 124-180. A further allegation by the EFTA Surveillance Authority
that Iceland had violated the principle of non-discrimination (Article 4 EEA) by different
treatment of Icesave depositors in branches in Iceland and their counterparts in branches
in other EEA States (notably the Netherlands and in the United Kingdom) was also dis-
missed, see paras 203-227.

4 The judicial architecture of the EEA (see section 2 above) entails that a judgment
from the EFTA Court is not binding on the EU or individual EU Member States, but
the EU refrained from bringing the Iresave dispute before the EEA Joint Committee. It
ought to be added that the assets of the receivership turned out to be much greater than
feared, so that all priority claims (including the deposit guarantees) were repaid in full.

4 The judgment is harshly criticised by D. CHALMERS, Icesave — Limited Homogeneity
and Unlimited Judicial Interpretation, in The EFTA COURT (ed.), The EEA and the EFTA
Court: Decentred integration, 2014, p. 407 ff.
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In any event, Icesave is an outlier. Suffice to note that in the 2010s, a
somewhat heated debate emerged in the EEA law literature as to whether
the EFTA Court was systematically more free market-oriented in its
interpretation of EEA rules taken over from EU law than even the
CJEU™. It was grounded in a number of cases where the governments of
the EFTA States, and Norway in particular, felt that the EFTA Court had
gone too far in its interpretation of the internal market acquis, as ‘proven’
by subsequent rulings from the CJEU”". It did not go unnoticed that the
long-serving president of the EFTA Court in extra-judicial writings had
stated that his Court indeed was more market-oriented and ‘business-
friendly’ than the CJEU™.

Be that as it may, the more recent case law of the EFTA Court renders
scarce supportt for the continuation of any such line, as demonstrated by
the fact that the criticism in scholarship of the Court for being ‘more
Catholic than the Pope’ has largely faded away. If any particular tendency
in the Court’s more recent case-law on provisions of EEA law taken over
from EU law can be identified, it is that the Court appears somewhat
reluctant to take a firm stand in ‘hard’ cases. In preliminary reference cases
there are a few examples where the EFTA Court has left rather a lot to
the referring court, in particular as regards the assessment of the
proportionality of a restriction on the fundamental freedoms™. As to

% For a short introduction in the English language, see H. H. FREDRIKSEN, C. N.
K. FRANKLIN, Of pragmatism and principles: The EELA Agreement 20 years on, in Common Mar-
ket Law Review, 2015, p. 629 ff., pp. 674-675.

51 Examples include EFTA Court, 23 November 2004, Case E-1/04, Fokus Bank
(alleged irrelevance of bilateral tax agreements when assessing whether restrictions on the
free movement of capital are justified); 25 February 2005, Case E-4/04, Pedice/ (limited
role of the precautionary principle to the assessment of the Norwegian prohibition
against alcohol advertisement); 30 May 2007, Case E-3/006, Ladbrokes (call for a thorough
proportionality test of Norwegian restrictions on gambling); 23 January 2012, Case E-
2/11, STX (strict view on the terms and conditions of employment an EEA State may
secure workers posted to its tetritory); 19 Aprile 2016, Case E-14/15, Holship (limiting
the trade union exemption from the competition rules); 16 December 2015, Case E-5/15,
M’Bye (very employer-friendly interpretation of the Working Time Directive) and 31 Oc-
tobet, Case E-16/16, Fosen-Linjen (strict liability for public procurement wrongs).

52 C. BAUDENBACHER, [M]ust be interpreted in the light of economic considerations’: some
reflections on the case law of the EFTA Court, in D. EDWARD et.al. (eds.), lan S. Forrester: A
Scot without Borders — Lieber Amicorum — Vol. 11, 2015, p. 77 ff. and C. BAUDENBACHER,
After Brexit: Is the EELA an gption for the United Kingdom?, in Enropean Law Reporter, 2016, p.
134 ff.

53 Examples include EFTA Coutt, 1 June 2022, Case E-3/21, PRA Group (tax law
restrictions on freedom of establishment); 21 March 2024, Case E-5/23, Criminal proceed-
ings against LDL (Covid-related restrictions on free movement); 5 December 2024, Case
E-15/23, K (free movement of patients) and 20 November 2024, Case E-2/24, Bygg &
Industri (restrictions on temporary work agencies).
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infringement cases, two major ones against Norway were dismissed by the
EFTA Court in 2024-2025 as failing to meet the minimum procedural
requirements needed to give Norway a proper opportunity to defend
itself*. Strikingly, the Norwegian government did not raise this objection
in either case; rather, the Court acted ex officio. 1t is thus tempting to
interpret the dismissals as an expression of frustration that lengthy
proceedings had failed to provide what the judges regarded as a sufficiently
robust basis for them to rule on the merits. Both cases raised complex
questions of highly specialized fields of the internal market acguis and both
took new turns when the Commission — possessing a level of expertise far
beyond that of the EFTA Surveillance Authority and Norwegian
authorities — entered the fray shortly before the oral hearings.

3.2. Sui generis Questions of EEA Law

As to questions of EEA law that do not centre on the interpretation
of provisions taken over from EU law — here characterized as su7 generis
questions of EEA law — the approach of the EFT'A Court has always been
more independent. To a certain extent this was and remains inevitable, as
there quite simply isn’t much CJEU case-law on s generis questions of
EEA law. Due to the much-diminished EFTA-pillar of the EEA, there
are far fewer EEA-related cases reaching the CJEU than anticipated by
the Contracting Parties back in 1992. Still, as will be shown below, even in
cases where the CJEU has expressed a more or less clear opinion on a su#
generis question of EEA law, the EFTA Court might respectfully disagree.

In the following, four topics raising different kinds of swi generis
questions of EEA law have been selected — State liability, direct effect, the
notion of a ‘court or tribunal’ and the EEA-specific interpretation of the
Citizenship Directive. A further topic worthy of attention is the EFT'A
Court’s development of a catalogue of fundamental rights, as unwritten
general principles of EEA law, guided not only by the CJEU’s case law
but also that of the ECtHR. Still, as the CJEU has so far not been
confronted with the question of the protection of fundamental rights as a
matter of EEA law, nor in other ways engaged in dialogue with the EFTA
Court on the matter, it appears less relevant for the topic of this article
than the four examples that will be elaborated upon below™.

5 EFTA Coutt, 20 December 2024, Case E-13/13, EFTA Surveillance Authority v
Norway, 7 May 2025, Case E-9/23, EFTA Surveillance Authority v Norway.

5 For a thorough introduction to the EFTA Coutt’s approach to fundamental
rights as general principles of EEA law, see O. EINARSSON, The EFT.A Court and funda-
mental rights protection, in Maastricht Journal of Enropean and Comparative Law, 2025, p. 176 ff.
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3.2.1. The Principle of State Liability

The by far most famous ruling from the EFTA Court on a su7 generis
question of EEA law is Swveinbjirsdittir®. Here, the EFTA Court
concluded that the EEA Agreement contains an unwritten principle of
State liability, essentially mirroring the principle of State liability
established by the CJEU in Francovich’. Before the EFTA Court, Iceland,
Norway, Sweden and, strikingly, the EU per the Commission all argued
against this conclusion, relying heavily on the CJEU’s understanding of
the EEA Agreement in Opinion 1/91. In that Opinion, the CJEU had not
only struck down the proposed EEA Court and considered the objective
of homogeneous interpretation of the internal market acguis unattainable
(as noted above); it had also stated that the EEA Agreement ‘merely
creates rights and obligations as between the Contracting Parties’ (i.e. no
individual rights) and, accordingly, that the principles of direct effect and
ptimacy could not be considered part of Agreement™. Although it is
possible to envisage State liability without direct effect (this is exactly
where the EFT'A Court ended up, see below), there can be no Francovich
liability unless one recognizes that the EEA Agreement gives rise to
individual rights. Thus, if one followed the CJEU in Opinion 1/91, the
conclusion had to be that there was no unwritten principle of State liability
inherent in the EEA Agreement”.

In Sweinbjornsdottir, the EFTA Court concluded that the EEA
Agreement does confer rights on individuals and that this, coupled with the
Agreement’s object and purpose of creating a homogeneous EEA with
equal conditions of competition and the respect of the same rules,
provided sufficient basis for an unwritten principle of State liability®.
Opinions 1/91 and 1/92 were not mentioned.

5 EFTA Court, 10 Decembet 1998, Case E-9/97, Sveinbjornsdéttir.

57 Court of Justice, 19 November 1991, Joined Cases C-6/90 and C-9/90, Francovich
and others.

58 Coutt of Justice, Opinion 1/91, cit., paras 20 and 27-28.

% As indeed concluded by AG Cosmas shortly thereafter in Court of Justice, 15
June 1999, Case C-321/97, Andersson, paras 46-53. There is no reference to Sveinbjornsddttir
in his Opinion and it remains uncertain whether he was aware of it. The CJEU did not
go into the matter in its judgment of 15.6.1999.

0 EFTA Coutt, Sveinbjornsdottir, cit., paras 47-62. Clear support for the view that the
EEA Agreement does confer rights on individuals is to be found in the eighth recital in
the Preamble to the Agreement, which the EFTA Court cited in para. 57. Apparently,
this recital was not included in the draft considered by the CJEU in Opinion 1/91, as
that Opinion refers to a preamble with only one recital. It was included in the revised
version considered in Opinion 1/92 but not picked up as the CJEU held that the divet-
gences between the EC Tteaty and the EEA Agteement identified in Opinion 1/91 re-
mained (para. 18).
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For the EFT'A Court, and arguably for the entire EEA, Sveznbjirnsdittir
was a watershed moment. State liability for deficient implementation of
EEA rules into their national legal orders was a bitter pill for the dualist
EFTA States of Iceland and Norway. That their governments and apex
courts would accept the EFTA Court’s advisory opinion, was hardly a
given. Shortly after it was rendered, however, the CJEU endorsed it in a
striking, and for the EFTA Court invaluable, obiter dictum in Rechberger'.
Whilst holding that it had no jurisdiction to rule on the liability of Austria
for a violation of the EEA Agreement during the period when Austria was
still an EFTA State (1994-1995), the CJEU pointed out, ‘in view of the
objective of uniform interpretation and application which informs the
EEA Agreement’, that ‘the principles governing the liability of an EFTA
State for infringement of a directive referred to in the EEA Agreement
were the subject of the EFTA Coutt's judgment of 10 December 1998 in
Sveinbjirnsdottir®.

In the literature, this obiter dictum was generally interpreted as
endorsement of Sveinbjirndsttir”. When Norway later, in Karlsson, urged the
EFTA Court to reconsider, the EFTA Court made sure to include a
reference to Rechberger as it stood its ground®. The principle of State
liability has since been confirmed and further developed in several cases,
leading up to the confirmation in Dartride in 2025 that it indeed
encompasses also violations of EEA law caused by the judiciary®.

1 Court of Justice, 15 June 1999, Case C-140/97, Rechberger. Note that one of the
judges in the case was Leif Sevon, who was the president of the EFTA Court from 1994
to 1995, when he moved to the CJEU.

62 Ibidem, paras 38-39. Strikingly, there is no similar reference to Sveinbjornsdéttir in
the judgment the same day in the parallel Court of Justice, Andersson, cit. This can only
be explained by the slight differences in the composition of the Court in the two cases,
thus revealing internal disagreement — either as regards references to the case law of the
EFTA Court as a matter of principle or, and perhaps more likely, the merit of
Swveinbjornsdottir. It might be added that the Andersson case ended up before the Supreme
Court of Sweden, where a chamber of 5 justices split 3-2 to side with the EFTA Court.
The Swedish State was thus held liable for losses caused by deficient implementation of
the insolvency directive (Directive 80/987/EEC) also during its time as an EFTA State
in the EEA.

0 See, e.g., the Editorial Eurgpean Economic Area and Eurgpean Community: Homogeneity
of legal orders?, in Common Market Law Review, 1999, p. 697 ff., p. 700: “With this statement
[...] the EC Court appears to endorse the EFTA Court’s judgement”.

04 EFTA Coutt, 30 May 2002, Case E-4/01, Karlsson, para. 25.

5 EFTA Coutt, 5 June 2025, Case E-25/24, Dartride, with numerous references to
the CJEU’s seminal judgment in 30 September 2003, Case C-224/01, Kibler. In line with
the CJEU’s approach, State liability for judicial wrongs is limited to decisions of a national
court adjudicating at last instance. It would have been more coherent to hold that the
principle of State liability as such applies to all organs of the State (lower courts included)
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3.2.2. The Question of Direct Effect

In the aftermath of Sweznbjornsdittir, some Contracting Parties hoped,
whilst others feared, that the EFTA Court would proceed to deduce also
an unwritten principle of direct effect from the object and purpose of the
Agreement®. Much to the relief of the dualist EFTA States, that never
happened. Whilst the text of the EEA Agreement is silent on the question
of State liability, the Agreement has a separate protocol ‘on the
implementation of EEA rules’ (No 35) which rather clearly suggests that
there is no room for a principle of direct effect. According to its preamble,
the EEA Agreement aims at achieving a homogeneous EEA ‘without
requiring any Contracting Party to transfer legislative powers to any
institution of the European Economic Area’, with the consequence that
homogeneity at the legislative level ‘will have to be achieved through
national procedures’. The protocol’s sole article goes on to oblige the
EFTA States, if necessary, to introduce a statutory provision secure that
‘implemented EEA rules’ will prevail in case of conflict with other
statutory provisions®’. The wording of Article 7 of the Main Part of the
Agreement militates in the same direction, as it states that EU legal acts
referred to in the Annexes shall ‘be, or be made’ part of the internal legal
orders of the Contracting Parties, and then goes on to emphasize that
Regulations ‘shall as such be made part of the internal legal order of the
Contracting Parties’.

In Karisson, the EFTA Court concluded from this that the EEA
Agreement does not contain a principle of direct effect but immediately
proceeded to hold that the Agreement does give rise to an obligation on
national courts to consider any relevant element of EEA law, whether
implemented or not, when interpreting national law (i.e. EU-style conform
interpretation)®. Through this ingenious compromise, the EFTA Court
came quite close to securing EU-level protection of individuals rights in
the EFTA-pillar of the EEA without crossing the ‘red line’ of direct effect

and then leave to national law to decide whether exhaustion of remedies should be re-
quired, but that is a matter beyond the scope of this contribution.

% The practical importance of the debate was limited to legal acts incorporated into
the Agreement as all of the dualist EFT'A States made sure to implement the Main Part
into their national legal orders before the Agreement entered into force. The strongest
arguments against an EEA law principle of direct effect (Protocol 35 and Article 7) apply
only to legal acts, not to the Main Part. The EFTA Court nevertheless appears to have
ruled out direct effect i foto, see e.g. EFTA Coutt, 15 July 2021, Case E-14/20, Lit-Link,
para. 72.

67 In EEA law literature, Protocol 35 is sometimes considered the basis of a prin-
ciple of ‘Quasi-Primacy’.

8 EFTA Coutt, 30 May 2002, Case E-4/01, Karlsson, para. 28.
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— no direct effect, but conform interpretation and State liability. The
Supreme Courts of both Iceland and Norway came to accept this, in
judgments where the respective states were indeed ordered to pay
compensation for losses caused by deficient implementation of EEA
rights”.

The surprise in the EFT'A-pillar of the EEA was thus considerable
when the CJEU in 2013, in an obiter dictum in C-431/11 UK v Council,
declared that no implementing measures are required for regulations to be
applicable in the legal orders of the EEA Contracting Parties™. This was
followed up in Fonnship in 2014, where the Grand Chamber noted in a few
preliminary remarks that the provisions of the regulation in question ‘are
an integral part of the legal order of all of the States that are parties to the
EEA Agreement by virtue of Article 7(a) of the EEA Agreement and
Annex XIII thereto’. Both of statements clearly suggested that the CJEU
was of the opinion that regulations are directly applicable also in the EFTA
pillar of the EEA™. However, neither judgment contains any attempt to
substantiate such a, from the perspective of the dualist EFTA States,
dramatic conclusion. The differences between the wording of Article 7(a)
EEA and Article 288(2) TFEU were not commented on, nor the above-
mentioned Protocol 35. Furthermore, the fact that not only the EFTA
States, the EFTA Surveillance Authority and the EFTA Court, but also
the European Commission (at least implicitly) for more than twenty years
had assumed that regulations were 7oz directly applicable in the dualist
EFTA States, was not commented upon. Leading experts from the dualist
EFTA States quickly concluded that the CJEU’s statements were simply
misguided”.

Be that as it may, the EFTA Court acted quickly to reassure Iceland
and Norway that UK » Council and Fonnship had not led it to change its
view on the matter. In a string of infringement cases against Iceland for

9 See, tespectively, Case 236/1999 Iceland v. Sveinbjirnsdittir, 16.12.1999, and Case
2005/412 Finanger v. Norway, 28.10.2005. As is well known to EU lawyers, successful
actions for State liability are few and far between.

70 Court of Justice, 26 September 2013, Case C-431/11, UK » Council, para. 54.

" Coutt of Justice, 8 July 2014, Case C-83/13, Fonnship, para. 24.

72 See J. KOKOTT, D. DITTERT, Eurgpean Conrts in Dialogne, in The EFTA Court (ed),
The EEA and the EFTA Court — Decentred Integration, 2014, p. 43 ff., p. 46. Kokott acted as
Advocate General in the case and the CJEU’s interpretation of Article 7(a) EEA is cleatly
taken over from para. 42 of her Opinion.

73 See H. BULL, Shall be Made Part of the Internal Iegal Order: The Legislative Approaches,
in The EFTA Court (ed), The EEA and the EFT.A Court — Decentred Integration, 2014, p.
203 ff., p. 211 (“based on a misunderstanding”) and D.T. BJORGVINSSON, Fundamental
Rights in EEA Law, in The EFTA Court (ed), The EEA and the EFTA Court — Decentred
Integration, 2014, p. 263 ff., p. 265 (“simply misunderstood”).
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late implementation, one of which concerned a regulation, the EFTA
Court stated in an obuter dictum that ‘the lack of direct legal effect in Iceland
of acts referred to in decisions from the EEA Joint Committee, makes
timely implementation crucial for the proper functioning also in Iceland
of the EEA Agreement”™. The statements from the CEJU were not
mentioned, clearly suggesting that the EFTA Court thought it best to
simply leave them aside.

In the years that have passed since UK v Council and Fonnship, the
EFTA Court has confirmed in numerous cases that there is no principle
of direct effect in EEA law”. Strikingly, the European Commission has
not taken issue with this before the EFTA Court, nor raised the matter in
the EEA Joint Committee as a judicial conflict’ to be dealt with under
Article 105 EEA. Nor has the CJEU repeated the statements in
subsequent cases.

3.2.3. The Notion of ‘Court or Tribunal’

A subcategory of sui generis questions of EEA law relate to the
procedural provisions of the EFTA-pillar’s separate Surveillance and
Court Agreement (SCA). The Agreement fulfils the EFTA States’
obligations under Article 108 EEA to set up an independent surveillance
authority, with powers ‘similar to those existing in the Community’, and a
court of justice, with jurisdiction to rule, e.g., on infringement cases
brought against an EFTA State and actions for annulment against
decisions by the surveillance authority. Unsurprisingly, many of the
provisions of the SCA are heavily influenced by the EC Treaty, as it stood
in 1991-92, with key concepts simply taken over verbatim™. Equally
unsurprisingly, the EFTA Court has always paid attention to the CJEU’s
case law related to the EU law templates’”.

7 EFTA Coutt, 28 Januatry 2015, Case E-15/14, EFTA Surveillance Authority v Ice-
land, para 32.

> See, e.g., EFTA Court, 15 July 2021, Case E-14/20, Liti-Link, para. 72: ‘It is well
established that there is no recognition of direct effect under the EEA Agreement. There-
fore, EEA law does not require that individuals and economic operators can rely directly
on non-implemented EEA rules before national courts’.

76 To what extent the overarching object and purpose of the EEA Agreement re-
quired the EFTA States to model the SCA on the EC Treaty to facilitate comparable
judicial protection of EEA rights, with ensuing consequences for the interpretation and
application of the SCA today, is a matter for debate. See the commentary on the preamble
to the SCA in F. ARNESEN et.al. (ed.), cit.

77 Reaching to the introduction of a principle of “procedural homogeneity’ in EFTA
Coutt, 18 April 2012, Case E-15/10, Posten Norge, para. 110. Later confirmed on numet-
ous occasions.
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One of the concepts clearly taken over from EU law is the notion of
a ‘court or tribunal’ eligible to refer questions on the interpretation of EEA
law to the EFTA Court under Article 34 SCA. Ever since its very first
case, Restamark, the EFTA Court has referred to CJEU case-law related to
this notion’. Relying on the rather liberal approach taken by the CJEU in
the 1990s in cases such as Dorsch Consult, the EFTA Court accepted
references from quite a number of quasi-judicial complaints boards”. As
the CJEU gradually tightened the criterion of the independence of the
members of such bodies, however, the EFTA Court had to decide
whether to follow course or retain the more liberal approach. It opted for
the latter, with the 2020 judgment in Scanteam as the point of no return®.
Here, the EFTA Court accepted a referral from a complaints board which
clearly would no longer qualify as a ‘court or tribunal’ under Article 267
TEFU after the CJEU’s judgment earlier the same year in Banco de
Santander’. The EFTA Court acknowledged that much as it recalled that
whilst the CJEU’s interpretation of the notion of a ‘court or tribunal’
under Article 267 TFEU is relevant to the interpretation of Article 34
SCA, the EFTA Court is not bound to follow it. Highlighting the
important role played by administrative appeal boards in the EFTA States
and arguing that the interpretation of Article 34 SCA must pay due regard
to the constitutional and legal traditions of the EFTA States, the EFTA
Court concluded that ‘the judgment of the [CJEU] in Banco de Santander is
not capable of altering the Court' s case law under Article 34 SCA™.

8 EFTA Court, 16 December 1994, Case E-1/94, Restamark, para. 24. It might be
argued that the EFTA Court applied the criteria set by the CJEU in an even more liberal
way than the CJEU as it accepted a referral from a Finnish board of appeal ‘closely linked
to the central customs administration’ (para. 29), but that does not change the fact that
the EFT'A Court portrayed to follow the CJEU’s approach.

7 See, e.g., EFTA Coutt, 6 Aptil 2017, Case E-5/16, Municipality of Oslo, paras 35-
43, with an overview over previous cases in para. 35. For an explicit reference to Court
of Justice, 17 September 1997, Case C-54/96, Dorsch Consult, see EFTA Coutt, 27 January
2010, Case E-4/09, Inconsult, para. 23.

80 EFTA Coutt, 16 July 2020, Case E-8/19, Scanteam. It might be argued that the
decision to stick to a liberal understanding of ‘court or tribunal’ was essentially taken in
Case E-5/16 Municipality of Oslo, as the Norwegian government’s references to the CJEU’s
judgments in Case C-222/13 TDC and Case C-396/14 MT Hojgaard wete ignored. The
open acknowledgment nevertheless came only in Scantean.

81 The case concerned the Norwegian Complaints Board for Public Procurement.
The board’s members are not protected by dismissal by means of express legislative pro-
visions offering safeguards that go beyond those provided for by the general rules of
administrative law, as required by the CJEU in Court of justice, 21 January 2020, Case C-
274/14, Banco de Santander.

82 Paras 45-47.
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The refusal to follow Banco de Santander has met some criticism®, but
the EFTA Court is quite right to highlight the importance of
administrative appeal boards in the EFTA-pillar of the EEA™. There are
also further differences between Article 34 SCA and Article 267 TFEU,
and EEA and EU law more in general, that may justify the EFTA Court
preserving a more liberal approach®. For those reasons, however, it
appears far-fetched to consider Scanteam part of a judicial dialogue aimed
at (re-)establishing a common understanding of the notion of ‘court or
tribunal’ under EU and EEA law. The EFTA Court’s reasoning in
Scanteam is directed towards explaining why a liberal approach in the
EFTA-pillar of the EEA is justified by EEA-specific reasons™.

3.2.4. The EEA-specific Interpretation of the Citizenship Directive

A fourth and for the purposes of this contribution final example of a
sui generis question of EFEA law concerns the Citizenship Directive
(2004/38/EC). The EFTA Court’s EEA-specific interpretation of this
directive, to reach conclusions that the CJEU has only been able to reach
based on Article 21 TFEU, has caused quite a stir in the EFT'A-pillar of
the EEA. A full account of the whole saga is well beyond the scope of this
article, but its relevance to the dialogue between the EFT'A Court and the
CJEU is such that it cannot be omitted®’.

8 See, in particular, G. BUTLER, Mind the (Homogeneity) Gap: Independence of Referring
Bodies Requesting Advisory Opinions from the EFT.A Conrt, in Fordbam International Law Journal,
2020, p. 307 ff.

8 Neither Iceland nor Norway knows of administrative courts in the continental
tradition. The costs involved in proceedings before the ordinary courts are very (some
might say prohibitively) high, mainly due to the cost of legal representation. In an attempt
to offer effective judicial protection for citizens and small and medium-sized businesses
without having to reform the judicial system as such, a considerable number of adminis-
trative complaint boards have been established, both in Iceland and in Norway. Hardly
any of their decisions are brought before the ordinary courts, except in ‘pilot cases’ where
civil society organizations or interest groups agree to cover the costs.

8 One being the fact that the answers provided by the EFTA Court under Article
34 are formally only advisory in character, another being that the notion of a unified ‘EU
judiciary’ consisting of the CJEU, the CG and the national courts proper that appears to
explain the approach taken in Banco de Santander is not easily transferred to an EEA law
context.

8 Even though there are a number of EU Member States, such as Denmark, where
the EFTA Court’s arguments concerning the importance of administrative appeal boards
for the effective judicial protection are likely to resonate.

87 For a more general overview, see H. H. FREDRIKSEN, C.N.K. FRANKLIN, Dyffer-
entiated Citizenship in the European Economic Area, in D. KOSTAKOPOULOU, D. THYM (eds.),
Research Handbook on European Union Citizenship Law and Policy, 2022, p. 297 ff.
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The gist of the problem is that there is no provision in the Main Part
of the EEA Agreement corresponding to Article 21 TFEU on the free
movement of (all) Union citizens. As explained in no uncertain terms by
the Contracting Parties in a Joint Declaration from 2007: [t|he concept of
Union Citizenship ... has no equivalent in the EEA Agreement’™. At the
same time, however, the Citizenship Directive was incorporated into the
EEA Agreement without any substantial adaptations. Unsurprisingly, this
rather peculiar compromise — full incorporation of the Directive without
any recognition of the underlying concept of Union Citizenship — left the
EFTA Court with several hard cases”.

The challenge facing the EFTA Court increased when the CJEU in
O. and B. rejected the Commission’s view that the Directive could be
invoked by a Union citizen also against his or her own home state™. In the
context of EU law, this mattered relatively little as a general right to free
movement flows from Article 21 TFEU. Thus, in O. and B., the CJEU
concluded that a where a Union citizen has created or strengthened a
family life with a third-country national during genuine residence in
another Member State, the provisions of the Directive apply &y analogy
when the family later returns to the Member State of which he or she is a
national. In the context of EEA law, without Article 21 TFEU to fall back
on, such indirect application of the Directive was difficult to substantiate.

Shortly after the CJEU judgment in O. and B., the EFTA Court held
the Citizenship Directive to be applicable as s#ch against the home state, in
Gunnarsson — a tax case that essentially mirrored a case that the CJEU a few
years earlier had decided based on what is now Article 21 TFEU”'. The
judgment in O. and B. was discussed in the oral hearing but — strikingly —
not mentioned by the EFTA Court. Equally striking, the expansive
interpretation favoured by the EFTA Court in Gunnarsson was supported
by the Commission, who in several cases (O. and B. included) had tried to
convince the CJEU to take such an approach. It was surely also known to

88 Joint declaration by the EEA Contracting Patties to Decision no. 158/2007 in-
corporating Directive 2004/38/EC into the EEA Agreement. The lack of provisions in
the Main Part of the EEA Agreement mirroring Article 21 TFEU is part of the more
general ‘widening gap’-problem mentioned in section 1 above.

8 With the benefit of hindsight, the EU should obviously have insisted on the in-
corporation of the Directive being accompanied by recognition of the free movement
rights enshrined in Article 21 TFEU.

% Coutt of Justice, 12 Matrch 2014, Case C-456/12, O and B, paras 37-43.

91 EFTA Coutt, 27 June 2014, Case E-26/13, Gunnarsson. Cf. Coutt of Justice, 9
November 2006, Case C-520/04, Turpeinen. The Commission had argued for the applica-
bility against the home state of one of the predecessors of the Citizenship Directive
(90/365/EEC), but without convincing AG Jacobs, see his Opinion, 18 May 2006, Case
paras 31-34. The CJEU did not comment on this in its judgment.
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the EFTA Court that there were Advocates General in the CJEU who
agreed with the Commission on this™. Although O and B was decided by
the Grand Chamber, it might perhaps be argued that the interpretation of
the Directive gua EU Jaw was not settled.

Shortly after Gunnarsson, however, any hope of O. and B. being
reconsidered faded as the CJEU in McCarthy II declined AG Szpunar’s
comprehensive invitation to hold the Directive applicable against the
home state”. Thus, when Norway urged the EFTA Court to reconsider
Gunnarsson in an O. and B.-like scenario only a year and a half later (Jabbi),
it must have been fairly clear to the EFTA Court that there were essentially
only two alternatives — either accepting the CJEU’s interpretation of the
directive or upholding Gunnarsson as an EEA-specific interpretation™.

The EFTA Court forcefully opted for the latter, based on a resuit-
oriented approach to the homogeneity objective that informs the
interpretation of the EEA Agreement: according to the EFTA Court, the
objective of homogeneity between EU and EEA law can justify a more
expansive interpretation of the Citizenship Directive in the context of EEA
law than in the context of EU law, in order to arrive at a homogeneous
understanding of free movement of persons, as a fundamental freedom,
in the EEA and in the EU”. In essence, the EFTA Court interpreted
Article 21 TFEU into the Citizenship Directive.

The Norwegian government considered Jabb: judicial law-making in
breach of recognised methods of interpretation of the EEA Agreement
and convinced the Supreme Court of Norway to set up a rematch in yet
another case about the derived rights of third-country nationals against the
home state of an EEA citizen — Campbel/°. In the meantime, the Grand
Chamber judgment in Chavez-1"ilchez had unequivocally settled the EU /aw
interpretation of the Directive, in line with O. and B.”.

92 See, in particular, Opinion of Advocate General Szpunar, 20 May 2014, Case C-
202/13, McCarthy 11, paras 60-88. Cf. also Opinion of Advocate General Mengozzi, 5 July
2007, Case C-291/05, Eind (concerning Regulation (EEC) No 1612/68).

9 Court of Justice, 18 December 2014, Case C-202/13, McCarthy 11.

% Although the Commission maintained its criticism of O. and B., holding that the
interpretation of the Directive established by the CJEU in that judgment ‘cannot be re-
garded as the last word on this issue’, see EFTA Court, 26 July 2016, Case E-28/15, Jabbi,
para. 46.

% EFTA Coutt, Jabbi, cit., para. 68 ff.

% EFTA Coutt, 13 May 2020, Case E-4/19, Campbell. The Norwegian government’s
unprecedented accusations against the EFT'A Court, reaching to violation of separation
of powers and the rule of law(!), are reproduced in the Report for the Hearing, paras. 47-
53.

97 Coutt of Justice, 10 May 2017, Case C-133/15, Chavez-1/ilchez, patra. 53.
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As Campbell was pending before the EFT'A Court, the CJEU was
asked in LN. whether the protection against extradition to a third State
guaranteed to Union Citizens by Article 21 TFEU in Petrubbin could be
extended to include EEA nationals™. As the Icelandic citizens in question
was detained pending possible extradition, the CJEU dealt with the case
as a matter of urgency. It was thus clear that the judgment would be
rendered before the EFTA Court could give its reply to the Supreme
Court of Norway in Campbell.

The Norwegian government seized the opportunity and invited the
CJEU ‘to rule that rights based solely on Article 21 TFEU fall outside of
the scope of the EEA Agreement due to the lack of a corresponding
provision”. The CJEU declined this invitation, however, as it decided the
case based on Article 36 EEA on the freedom to provide services. The
detained Icelandic citizen had travelled to Croatia as a tourist, and the
CJEU ruled that Article 36 EEA, just like Article 56 TFEU, includes the
freedom for the recipients of services to go to another EEA State in order
to receive a service there'”. Advocate General Tanchev, however, could
be tempted to express his view, suggesting that ‘scepticism on the
relevance of case-law elaborated by the Court exclusively based on Article
21 TFEU, would seem to be founded, given that Article 21 TFEU entered
the treaties in the Treaty of Lisbon of 2007, well after the entry into force
of the EEA Agreement on 1 January 1994'".

Only about a month after the CJEU’s judgment in LN., the EFTA
Court stood its ground in Campbell, simply stating that the EEA legal
context remained unaltered since Jabbi, and accordingly, that there was ‘no
reason to depart from the understanding of homogeneity and
effectiveness as expressed in that judgment’””. The view of AG Tanchev
was not mentioned.

The EEA-specific interpretation of the Citizenship Directive has
subsequently been confirmed in several cases, leading to the EFTA Court
characterising its case law on the matter as ‘settled””. Thus, even in the

% Court of Justice, 2 April 2020, Case C-897/19 PPU, LN. The case concerned an
originally Russian national who had been granted asylum and later also citizenship by
Tceland.

9 See Opinion of Advocate General Tanchev, 27 February 2020, Case C-897/19
PPU, LN, para. 506.

100 Court of Justice, I.IN., cit., paras 52-54. The case is discussed further in section
4.4 below.

101 Opinion of Avocate General Tanchev, LN, cit., para. 91.

102 EFTA Court, 13 May 2020, Case E-4/19 Campbell, para. 58.

105 First in EFTA Coutt, 12 December 2024, Case E-15/24, A » B, para. 84. In
parallel, the EFT'A Court has, since Campbell, alluded to the existence of an unwritten
general principle of free movement of (all) EEA citizens as an addition (or perhaps an
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event that the CJEU should disagree if an EEA-variant of O. and B. is
eventually referred to it, the EFTA Court is likely to stand firm. The
principle of legal certainty strongly suggests that any limitation of the free
movement of (economically inactive) persons in the EFTA-pillar of the
EEA will now have to be agreed upon in the EEA Joint Committee, with
effect for future cases only (Article 105 EEA, as presented in section 2).

4. The CJEU’s Approach to the EFTA Court
4.1. The formative Years: opening up for Dialogue

Given the tone of Opinions 1/91 and 1/92, the CJEU’s approach to
the EFTA Court was awaited with considerable interest. The limited
number of judgments from the EFTA Court and the very long duration
of proceedings before the CJEU at the time meant that patience was called
for'”™ However, in the spring of 1996, AG Lenz briefly mentioned the
EFTA Coutt’s interpretation of the Television Ditective (89/552/EEC)
in Mattel in a footnote in his opinion in C-222/94 Commission v UK., He
did not comment upon the judgment in any way, but it was nevertheless a
first sign that the judgments from the EFTA Court were studied by at least
some members of the CJEU. By coincidence, the opinion was delivered
on the day when the CJEU in P » § made its first reference to case law of
the European Court of Human Rights (ECHR)'", a development that
surely benefitted the EFTA Court in the years to come.

The next step was taken by AG Jacobs in de Agostini later the same
year, in an opinion with several references to the EFTA Court’s above-
mentioned interpretation of the Television Directive in Matte/"”". It might
be argued that it would be striking #of to refer to the EFT'A Court on this
occasion, as Mattel and de Agostini concerned essentially parallel
prohibitions in Norway and Sweden on television advertisements

alternative) to the EEA-specific interpretation of the Citizenship Directive. See further
on this T. BEKKEDAL, O@. Bo, Objectively comparable? The free movement of persons within the
European Economic Area, in Maastricht Jonrnal of European and Comparative Law, 2026.

104 The latter can be illustrated by two EEA-related cases discussed further below:
In Case T-115/94 Opel Austria it took 34 months from the action was brought on
21.3.1994 to the judgment was delivered on 22.1.1997, whereas in Case C-34/95 de Agos-
tini it took 29 months from the referral on 7.2.1995 to the delivery of the judgment on
9.7.1997.

105 Opinion of Advocate General Lenz, 30 April 1996, Case C-222/94, Commiission
v UK, pata. 3, refetring to EFTA Coutt, 16 June 1995, Case E-8/94, Mattel.

106 Court of Justice, 30 April 1996, Case C-13/94, P » S, para. 16.

107 Opinion of Advocate General Jacobs, 17 September 1996, Case C-34/95, de
Agostini, paras 21, 46, 63, 85.
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specifically targeting children. The referral in de Agostini was even originally
made to the EFTA Court but then withdraw and resubmitted to the CJEU
after Sweden’s accession to the EU. Several of the agents pleading the case
before the CJEU had pleaded Marze/ before the EFTA Court. Still, it was
significant that AG Jacobs not only mentioned but engaged with Mazzel.
On most points he concurred with the EFTA Court, and on the one point
where he did not (the relationship between the Television Directive and
the Misleading Advertising Directive), he made sure to mention that the
EFTA Court’s comment ‘was clearly made obiter'”. Not at any point did
he suggest, however, that the view of the EFT'A Court should be given
any precedential value. Considering Opinion 1/91 and 1/92, this was
hardly surprising.

As de Agostini was still pending before the CJEU, the then Court of
First Instance of the European Communities (hereinafter referred to with
its current name — the General Court (GC)) entered the stage with a
judgment in Ope/ Austria whose importance for the EEA Agreement
simply cannot be overstated'”. The case was an action for annulment
against a Council regulation that introduced a customs duty on a specific
type of gearbox manufactured in Austria. A key question was whether the
regulation infringed the prohibition on e.g. import duties in Article 10
EEA, the provision mirroring what was then Article 12 TEC (now Article
30 TFEU). Relying on Opinion 1/91, the Council, with the support of the
Commission, argued that the differences between the EEA Agreement
and the EC Treaty meant that Article 10 EEA could not be interpreted in
conformity with the identically worded prohibition on customs duties in
Article 12 of the EC Treaty (now: Article 30 TFEU). According to the
Council, the EEA Agreement did #of aim at establishing a single market
without internal borders, whereas the Commission argued that Article 10
EEA, unlike Article 12 TEC, could not apply to ‘customs duties of a
safeguard nature".

If those arguments had been accepted by the CG, the EEA
Agreement would have been reduced to an ordinary free trade agreement.
However, the GC forcetully held that the EEA Agreement ‘involves a high
degree of integration, with objectives that exceed those of a mere free-
trade agreement’ and concluded that Article 10 EEA was indeed to be
interpreted in conformity with Article 12 TEC. As part of this
‘rehabilitation” of the EEA Agreement after Opinion 1/91, the EFTA
Court’s two very first cases, Restamark and Scottish Salmon Growers
Association, were cited, evidently to demonstrate that the EFTA Court too

108 Tbidem, para. 85.
109 General Coutt, 22 Januatry 1997, Case T-115/94, Opel Austria.
10 Tbidem, paras 62 and 68, respectively.
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was of the opinion that homogeneity between EC and EEA law was not
only the objective of the Contracting Parties, but also achievable in
practice''". This is judicial dialogue at meta-level, about the true ‘nature’ of
EEA law. The Council appeared convinced, at least to the extent that the
judgment was not appealed.

Shortly after Ope/ Austria followed the first reference to the EFTA
Court from the CJEU itself, in Siigen'””. It was just a brief nod to a
comment by the EFTA Court on the interpretation of the Transfers of
Undertakings Directive (77/187/EEC) that essentially only reiterated
previous statements from the CJEU itself, but the fact that it was clearly
not needed arguably only contributed to its significance as a matter of
principle'”.

Shortly thereafter followed a more substantial nod to the EFTA
Court in de Agostini, as the CJEU sided with the EFTA Court rather than
AG Jacbs on the relationship between the Television Directive and the
Misleading Advertising Directive. In the judgment, the CJEU referred to
exactly those paragraphs of the EFT'A Court’s advisory opinion in Matte/
from which the Advocate General had distanced himself''*.

From the perspective of the EFTA Court, the developments up to
and including de Agostini were obviously very positive. However, a small
setback followed in Frangén, when the CJEU held the Swedish import
scheme for alcoholic beverages to violate Article 30 TEC without any
mentioning of the fact that the EFTA Court had concluded three years
earlier in Restamark that the Finish import monopoly violated the
corresponding provision found in Article 11 EEA'”. Sweden had replaced
its parallel import monopoly with a (strict) licence scheme in the wake of
Restamark so Franzgén was not simply a rematch, but it would have been
easy for the CJEU to include a nod to Restamark if it had wanted to''’.

Then followed an exchange on the interpretation of the Trademark
Directive (89/104/EEC) that with the benefit of hindsight appears as a
moment of hubris on the side of the EFTA Court. The question under
debate was whether Article 7 of the Directive allowed for the Member
States to introduce so-called international exhaustion of trademarks, so

YU Thidem, paras 108-109. Note that one of the judges in the case was Pernilla Lindth,
who had been part of the Swedish delegation that negotiated the EEA Agreement.

112 Court of Justice, 11 March 1997, Case C-13/95, Siigen, para. 10.

113 The judgment mentioned, Case E-2/96 Ulstein, was rendeted after the AG Opin-
ion in S7izen, so the CJEU picked it up on its own. Note that one of the judges in the case
was Leif Sevon, the EFT'A Court’s first president.

114 Coutt of Justice, 9 July 1997, Case C-34/95, de Agostini, para 37.

115 Coutt of Justice, 23 Octobet 1997, Case C-189/95, Franzén.

116 AG Elmer included a reference to Restamark in the introduction to his Opinion
of 4.3.1997 (para. 3).

27



that a proprietor of a trademark had to accept parallel import into the
internal market of goods lawfully put on the market in third countries. The
question was first referred to the CJEU by an Austrian court in Silhouette
in the autumn of 1996, but then also to the EFTA Court by a Norwegian
court about half a year later, in Maglite. Benefitting from its much smaller
caseload, the EFTA Court managed to render its advisory opinion after
only 6,5 months, even before AG Jacobs could present his opinion to the
CJEU. Rejecting the arguments put forward by, e.g. the Commission,
France, Germany and the UK, the EFTA Court highlighted that
‘international exhaustion is in the interest of free trade and competition
and thus in the interest of consumers’ and, moreover, ‘fully consistent with
the function of the mark as indicator of origin™"". Although adding EEA-
specific arguments towards the end (the fact that the EEA is ‘only’ a free
trade area, not a customs union), the opinion read as a whole rather clearly
suggested that the EFT'A Court was of the view that the directive ought
to be interpreted to allow for international exhaustion of trademarks also
as a matter of EU law'".

When AG Jacobs’ Opinion in Sithouette tollowed two months later, it
became clear that he saw this differently. The Advocate General
mentioned the EFTA Court’s approach in Maglite but chose to interpret it
as being wholly confined to the EEA law context, thus not allowing the
EFTA Court’s more general arguments to influence his interpretation of
the Trademark Directive gua EU /an'". In its judgment in the case, the
CJEU agreed with AG Jacobs that the directive prohibits international
exhaustion of trademarks, without mentioning the EFTA Court’s
approach in Maglite'™. At the same time, neither AG Jacobs nor the CJEU
took issue with the EFTA Court’s arguments for a possible EEA-specific
interpretation of the directive, thus leaving that matter to the EFTA Court.
As mentioned in Section 3.1, this question was subsequently brought
before the EFTA Court in I.’Oredl, where the EFTA Court concluded that

17 EFTA Coutt, 3 December 1997, Case E-2/97, Maglite, paras 19-20.

118 This reading of Maglite is supported by the weakness of the arguments for a
possible EEA-specific interpretation of the Directive (as subsequently recognised by the
EFTA Court in Case E-9/07 and Case E-10/07 L’Oréal, cit.). Exhaustion regulates the
scope of trademark rights and is thus of limited relevance to the notion of a customs
union. Furthermore, Article 65(2) EEA makes clear that the rules on e.g. trademark rights
found in Protocol 28 and Annex XVII applies to all goods, i.e. also goods from third
countries. See further on this O. EINARSSON, On #he Margins: The Case Law of the EFTA
Conrt Regarding the Scope of the EEA Agreement, in The EFTA Court (ed.), Developing the
EEA over Three Decades, 2024, p. 251 ff., p. 260.

119 Opinion of Advocate General Jacobs, 29 January 1998, Case C-355/96, Silhonette,
paras 43-44 and 61.

120 Coutt of Justice, 16 July 1998, Case C-355/96, Silhouette.
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the CJEU’s reasoning in S7/houette was to be followed also in the EEA law
context.

The hubris of Maglite notwithstanding, for the EFTA Court the
formative 1990s ended on a high note with the CJEU’s endorsement of
Swveinbjornsdottir in Rechberger (see section 3.2.1 above).

4.2. The 2000s: a Dialogue of Sorts

Having acknowledged the EFTA Court as a relevant ‘dialogue
partner’ in the 1990, the 2000s saw a total of 12 cases where the CJEU
found reason to mention judgments or advisory opinions from the EFTA
Court'. That is admittedly not a high number, but it still confirms that
the case law of the EFTA Court was studied in the CJEU (at least if
brought to the Court’s attention by the parties or others appearing before
it) and that it was considered appropriate to include references to it,
although the criteria for doing so was unclear. In the same decade, there
were a total of 27 cases where the Advocates General included references
to judgments or advisory opinions from the EFTA Court'*.

An important case from the 2000s where the lack of any mentioning
of the EFTA Court leaves a rather unfortunate impression, is Ospe/t. This
was the first case in which the CJEU was confronted with the
interpretation of a provision of the EEA Agreement taken over from the
EC Treaty (in casu Article 40 EEA on free movement of capital), more
than 10 years after the scepticism voiced in Opinion 1/91. In his Opinion
to the Court, AG Geelhoed highlighted the GC’s understanding of the
nature of the EEA Agreement in Ope/ Austria, which he endorsed'”. He
also emphasized that the EEA Agreement ‘provides for cooperation
between the Court of Justice and the EFTA Court’ and included a
reference to the EFT'A Court’s advisory opinion in Islandsbanki, where the
EFTA Court had essentially concluded that Article 40 EEA prohibits

121 Search in InfoCuria for ‘EFTA Court’, limited to judgments and orders from the
CJEU in the period 2000-2009 and excluding two false positives (C-172/99 and C-
300/01).

122 Searches in InfoCuria for ‘EFTA Court’, limited to opinions of Advocates Gen-
eral, in the period 2000-2009. All the 12 cases where the CJEU mentioned judgments or
advisory opinions from the EFTA Court were preceded by an AG opinion doing the
same. The number of cases where an AG refers to an advisory opinion or judgment from
the EFT'A Court without this being picked up by the CJEU is thus 15.

125 Opinion of Advocate General Geelhoed, 10 Aprile 2003, Case C-452/01, Ospelt,
paras 70 and 80.
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restrictions on movements of capital in the same manner as Article 56
TEC (now: Article 64 TFEU)'*.

In a judgment of great importance, the CJEU (Full Court) laid down
the guiding principle for the interpretation of the Agreement that it has
followed ever after: As its aim is to provide for the fullest possible
realisation of the free movement of goods, persons, service and capital
within the Furopean Economic Area, ‘so that the internal market
established within the European Union is extended to the EFTA States’,
it is for the CJEU ‘to ensure that the rules of the EEA Agreement which
are identical in substance to those of the Treaty are interpreted uniformly
within the Member States’'®. Unlike the Advocate General, however, the
CJEU saw no reason to mention any cooperation between itself and the
EFTA Coutrt, nor in any way to acknowledge that the EFT'A Court’s
homogeneity-centred approach to the EEA Agreement ever since
Restamartk contributed to its rethink of Opinion 1/91.

The lack of any mentioning of the EFTA Court in Ospelt reveals a
fundamental challenge to any attempt to map and analyse the relationship
between the CJEU and the EFTA Court. To outside observers with
knowledge of the debate about the methodological approach to the EEA
Agreement in the 1990s, it is inconceivable that the CJEU would have
reached the conclusion it did in Ospe/t were it not for case law of the EFTA
Court so clearly demonstrating that the objective of homogeneity between
EU and EEA law was taken very seriously in the EFTA-pillar. In an
alternative scenario, where the EFTA Court had refused to apply the same
methodology to the EEA Agreement as that applied by the CJEU to the
EC Treaty, and where this had led to a more ‘State-friendly’ version of the
four freedoms in the EFTA-pillar of the EEA, reasons of reciprocity
would surely have caused the CJEU to uphold its remarks from Opinion
1/91 on the differences in object and purpose between the EEA
Agreement and the EC Treaty'®. That the CJEU was aware of the EFTA
Court’s case law can be inferred both from the Advocate General’s
reference to Islandsbanki and, indirectly, from his reliance on the CG’s
judgment in Opel Austria.

124 Ibidem, para. 67 and fn. 32, respectively. Article 40 EEA has to be read in con-
junction with Annex XII to reach this conclusion, but that is a matter that need not be
pursued further here.

125 Court of Justice, 23 September 2003, Case C-452/01, Ospelt, para. 29.

126 Compate Coutt of Justice, 23 November 1999, Case C-149/96, Portugal v Council,
where the CJEU famously referred to the lack of direct effect of the WTO agreements
in certain other contracting parties to justify that those agreements had no such effect in
the EU legal order either (paras. 43ft.).
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With the silence on this matter in Ospe/z, the CJEU lost an opportunity
to differentiate its approach to the EFTA Court between swz generis
questions of EEA law (‘Is Article 40 EEA and what is now Article 64
TFEU to be interpreted uniformly?’) and questions of internal market law
as such (‘How are the main rules of free movement of capital to be
interpreted and applied in a case like Ospelr?’).

A further challenge to any attempt to map and analyse the relationship
between the CJEU and the EFTA Court flows from the fact that the
CJEU only mentions judgments or advisory opinions from the EFTA
Court with which it ends up agreeing, without any hints as to whether the
view of the EFTA Court in any way influenced that outcome. When the
CJEU disagrees with the EFTA Court, this is not broadcasted.

One example of this is ACT Group Litigation, where the CJEU
concluded that international tax treaties are relevant to the assessment of
whether a tax regime discriminates against non-resident shareholders'”".
The EFTA Court had concluded otherwise in Fokwus Bank, holding that an
EEA State could not make the right to free movement of capital
contingent on the content of a bilateral agreement entered into with
another EEA State'”. The EFTA Court’s view was known to the CJEU as
AG Geelhoed had made clear in his Opinion that he did not concur with
it'"”. The CJEU agreed with its Advocate General, without any mentioning
of the EFTA Court".

To the EFTA Court, the silence in ACT Group Litigation is much less
problematic than the silence in Ospe/t. Indeed, it may be argued that such
silence is preferable to judgments that make public that the CJEU
disagrees with the EFTA Court. Status as a dialogue partner only entails
that one’s reasoning is taken into consideration, and that was clearly the
case here. The job to document that the reasoning of the EFT'A Court has
been studied in a case, can generally be left to the Advocates General.

Be that as it may, two other judgments from the 2000s clearly suggest
that the EFT'A Court on occasions have influenced the CJEU.

The first example is C-192/01 Commission v Denmark, where the
CJEU adopted the approach to the precautionary principle advocated by
the EFTA Court in Kellggg’s. In short, the EFTA Court had accepted the

127 Coutt of Justice, 12 December 2006, Case C-374/04, ACT Group Litigation, pata.
71. See also Coutt of Justice, 14 December 2006, Case C-170/05, Denkavit, pata. 45.

128 EFTA Coutt, 23 November 2004, Case E-4/01, Fokus Bank, para. 31.

129 Opinion of Advocate General Geelhoed, 23 February 2006, Case C-374/04,
ACT Group Litigation, fn. 83. See also the Opinion of Advocate General Geelhoed, 27
June 2006, Case C-170/05, Denkavit, fn. 28.

130 The EFTA Coutt subsequently fell into line in Case E-7/07, Seabrokers, patas
48-49.
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Commission’s invitation to tighten the approach to the precautionary
principle in a case where an alleged risk to public health was invoked by
Norway to justify import restrictions on cornflakes fortified with vitamins
and minerals”'. Shortly after the EFTA Court rendered its advisory
opinion, the Commission brought an infringement case against Denmark
directed against a parallel Danish prohibition. Before the CJEU, the
Commission relied on the EFTA Court’s view in Ke/logg’s as ‘an element in
the development of the law” and argued that the more lenient approach
taken by the CJEU in an eatlier judgment was ‘no longer up to date”*.
The Danish government replied that it simply disagreed with the EFTA
Court’s view in Kellogg’s, which in its view could not be said to accord with
CJEU case law'. AG Mischo dealt extensively with the reasoning of the
EFTA Court, arguing for a (very) narrow interpretation that essentially
brought it into line with existing CJEU case law'". The CJEU, however,
took Kellogg’s by its wording, cited it no less than six times in subsequent
paragraphs and essentially took over the EFTA Coutt’s reasoning 7 toto'.
A further reference to Kellpgg’s then followed in a later infringement case
against the Netherlands, although the CJEU clearly could have settled for
a reference to its own judgment in the Danish case'. Unsurprisingly,
Kellogg’s is heralded in the EEA law literature as one of the EFT'A Court’s
finest achievements'”".

The second example is Boehringer 11, where the CJEU was asked by a
UK court whether it agreed with the interpretation of the Trademark
Directive (89/104/EEC) advocated by the EFTA Court in Paranova". In
an earlier case, the CJEU had found that a parallel importer was only
allowed to repackage a product where this was necessary in order to
market the product in the Member State of import. In Paranova, the EFTA

131 EFTA Coutt, 5 Aptil 2001, Case E-3/00, ES/A v Nomvay (Kellogg’s’), paras 27 ff.
The judgment has to be understood in light of the WTO Appellate Body’s report in the
EC Hormones case thtee years eatlier (WT/DS26/AB/R, 16.1.1998) and the Commis-
sion’s subsequent Communication on the precantionary principle (COM(2000) 1 final, 2.2.2000).

132 See the submissions referred by AG Mischo in his Opinion, 12 December 2002,
Case C-192/01, Commission v Denmark, para. 79.

133 Ibidem, para. 80.

13% Ibidem, paras 85 ff. and 125 ff.

135 Coutt of Justice, Case C-192/01, Commission v Denmark, cit., paras 47-53. Note
that a first reference to Kellogg’s actually came two weeks eatlier, in C-236/01 Monsanto
Agricoltnra, 9.9.2003, para. 106.

136 Coutt of Justice, 2 December 2004, Case C-41/02, Commission v the Netherlands,
para. 62. Also AG Maduro included a reference to Kellogg’s in his Opinion in the case,
14.9.2004, fn. 46.

137 See, e.g., A. ALEMANNO, The Precantionary Principle, in C. BAUDENBACHER (ed.),
The Handbook of EEA Law, 2016, p. 839 ff.

138 Court of Justice, 6 Aptil 2006, Case C-348/04, Boebringer 11.
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Court rejected the applicability of this necessity test to the parallel
importer’s packaging design in a case of lawful repackaging'”. In Boehringer
II it was argued before the CJEU that the approach taken in Paranova
attached insufficient importance to the trademark proprietor’s right to
present the trademark in the manner he wished'", but both AG Sharpston
and the CJEU concurred with the EFTA Court'.

4.3. The 2010s: leaving the Dialogue to the Advocates General?

Turning to the 2010s, the number of cases where the CJEU found
reason to mention judgments or advisory opinions from the EFTA Court
fell to only four'*. If one adds that the four cases can be grouped in two,
each with only one reference to the EFTA Court, the decline from the
previous decade is striking.

The first case from the EFTA Court mentioned by the CJEU in the
2010s is Inconsult, in which the EFTA Court had interpreted the concept
of a ‘durable medium’ in Directive 2002/92'”. When the same question
came up before the CJEU in Content Services (albeit in the context of
another directive), AG Mengozzi noted that there were no case law from
the CJEU, set out the reasoning of the EFTA Court and opined that it
was ‘largely sound”*. The CJEU agreed and included a nod to the EFTA
Court in its judgment, perhaps acknowledging that such a nod is deserved
in a case where the EFTA Court has tackled a question first and come to
a conclusion with which the CJEU subsequently agrees'”. This was later
followed up with a similar nod in BAW.AG, this time based upon an
Opinion from AG Bobek'*.

The second and final case from the EFTA Court mentioned by the
CJEU in the 2010s is Nguyen, in which the EFTA Court held that the
notion of ‘personal injuries’ in the Motor Vehicle Insurance Directives

139 EFTA Coutt, 8 July 2003, Case E-3/02, Paranova, paras 41-45.

140 See the submissions referred by AG Sharpston in her Opinion in the case, para.
53.

141 Paras 49-53 of the Opinion and para. 38 of the judgment, respectively.

142 Search in InfoCuria for ‘EFTA Court’, limited to judgments and orders from the
CJEU in the period 2010-2019 and excluding three false positives (C-487/08, C-371/12
and C-21/18).

43 EFTA Coutt, 27 January 2021, Case E-4/09, Inconsuit.

144 Opinion of Advocate General Mengozzi, 6 March 2012, Case C-49/11, Content
Services, paras 39-42.

145 Coutt of Justice, 5 July 2012, Case C-49/11, Content Services, pata. 45.

146 Coutt of Justice, 25 January 2017, Case C-375/15, BAW.AG, pata. 43. Opinion
of Advocate General Bobek, 15 September 2016, Case C-375/15, BAW.AG, fn. 15, 16,
20-25.
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encompasses non-economic injury (‘pain and suffering’)'*’. In his joint
Opinion in Haasovd and Drozdovs, AG Jadskinen stated that he was of the
view that ‘the principle of homogeneity provided for in [EEA] law’
rendered it ‘necessary’ to refer not only to CJEU case law, but also that of
the EFTA Court, adding that Ng#yen had been ‘mentioned widely by the
parties and interveners”*. He proceeded to cite extensively from Nguyen,
opining that the CJEU ought ‘to subscribe to the ... reasoning of the
EFTA Court™”. This the CJEU did, with nods to the EFTA Court in both

judgments'”’.

Fortunately for the EFTA Court, the list of cases where the Advocate
General mentions the EFTA Court is much longer. In the 2010s, there is

a total of 43 such opinions, a not insignificant increase from the decade

before®'.

An analysis of these opinions reveals that most of them are short nods
to the EFTA Court, without any engagement with the reasoning in the
cases mentioned. On most occasions, this can be explained by the fact that
the case-law of the EFTA Court appeared of limited relevance to the
question put to the CJEU. The nods to the EFT'A Court in such cases

come across as little more than confirmations that the case-law of the
152

EFTA Court is studied by the Advocates General in question ™.

In cases with an EEA-dimension, however, such general nods to the
EFTA Court also serve as reminders to the CJEU that the EFTA Court
takes homogeneity seriously and, thus, that the interpretation of the

147 EFTA Court, 20 August 2008, Case E-8/07, Nguyen.

148 Joint Opinion of Advocate General Niilo Jadskinen, 11 July 2013, Cases C-
22/12, Haasovd and C-277 /12, Drozdovs, para. 58.

99 Ibidem, paras 66-74.

150 Courtt of Justice, 24 Octobet 2013, Case C-22/12, Haasovd, patra. 47; 24 Octobet
2013, Case C-277/12, Drozdovs, para. 38.

151 Search in InfoCuria for ‘EFT'A Court’, limited to opinions of Advocates General
in the period 2010-2019. The search turns out one Opinion that is without relevance for
present purposes: C-213/15 P. The four cases discussed above where the CJEU men-
tioned the EFTA Court were all preceded by an AG opinion doing the same, but there
was a joint opinion in Haasovd and Drogdovs. The number of cases where an AG refers to
an advisory opinion or judgment from the EFTA Court without this being picked up by
the CJEU is thus 40.

152 One such example from the 2010s that stand out is AG Trstenjak’s Opinion, 23
October 2012, Case C-300/10, Almeida, in which she highlights the ‘unique judicial dia-
logue’ between the CJEU and the EFTA Court as regards ‘[tlhe case-law in the field of
the law on insurance against civil liability in respect of motor vehicles’ (fn. 25). However,
this was not followed up with any engagement with the reasoning of the EFTA Court in
the two cases mentioned (EFTA Coutt, 16 June 2001, Case E-7/00, Helgaddttir and 20
June 2008, Case E-8/07, Nauyen).
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internal market rules in question ought not be influenced by the fact that
the case at hand involves the EFTA States in one way or another.

One such example is Fonnship, where the CJEU was asked by a
Swedish court whether a company established in Norway could rely on
the Maritime Services Liberalization Regulation (Regulation 4055/86) in a
case where the vessel in question flew the flag of a third country and where
the crew members were third country nationals. In his Opinion in the case,
AG Mengozzi included several references to the EFTA Court’s case-law
on, e.g., ‘[tjhe nature of the EEA Agreement’, the homogeneity principle
and the freedom to provide services, all serving to demonstrate that there
was no reason to suggest that the EEA-dimension of the case was of any
relevance — the question before the CJEU was essentially ‘only’ how the
regulation was to be interpreted as a matter of EU law'”. The CJEU cleatly
agreed as it interpreted the regulation without even questioning whether
the company’s seat in the EFTA-pillar of the EEA could affect the
interpretation',

Another such example is AFMB, which concerned the determination
of the competent member state for the purposes of social security law in
a case that also involved the EFTA States and where the EEA dimension
was mentioned by the referring court. There was no case-law from the
EFTA Court of direct relevance to the question put to the CJEU — who
is the employer for long—distance lorry drivers who have entered into an
employment contract with one undertaking but are in fact subject to the
authority of an undertaking established in another Member State? The
EEA dimension of the case nevertheless caused AG Pikamie to remind
the CJEU that ‘a judicial dialogue has been established, which contributes
to uniformity in the interpretation and application of common legal acts’
and that the EFTA Court ‘relies on the case-law of the Court’”. Again,
the purpose must have been to assure the CJEU that there was no reason
to think that the EEA-dimension of the case could have any impact on
the interpretation of the regulations in question (Regulation No 1408/71
and Regulation No 883/2004). Again, there followed a judgment in which
that possibility is not even mentioned by the CJEU".

153 Opinion of Advocate General Mengozzi, 1 April 2014, Case C-83/13, Fonnship,
fn. 36, 53, 54 and 56.

154 Court of Justice, 8 July 2014, Case C-83/13, Fonnship. As mentioned in Section
3.2.2 above, the Court included a statement in para. 24 that suggested that the regulation
in question was directly applicable also in the EFT'A-pillar of the EEA. The Opinion of
AG Mengozzi contains no similar suggestion.

155 Opinion Advocate General Priit Pikamie, 26 November 2019, Case C-610/18,
AFMB, fn. 18 and 72.

156 Court of Justice, 16 July 2020, Case C-610/18, AFMB.
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Whereas the lack of any mentioning of the EFTA Court in the
judgments in Fonnship and AFMB may be explained by the fact that the
cases referred to by the Advocates General was of relevance only to the
preliminary question of homogeneity, which the CJEU saw no reason to
address, the silence in Panayi is more problematic. The key question put to
the CJEU was whether a trust could rely on the freedom of establishment.
As noted by AG Kokott in her Opinion in the case, this was a question
on which there was no case law from the CJEU, but which the EFTA
Court had answered in the affirmative a few years earlier in Fred. Olsen"’.
The Advocate General concurred with the EFTA Court’s stand and
included several references to Fred. Olsen in the Opinion. The CJEU
reached the same conclusion, but without any reference to the EFTA
Court™®. This omission is difficult to square with the approach taken in
e.g. the above-mentioned cases Content Services, BAWAG, Haasova and
Drozdovs (and, from the 2000s, Boehringer 1I and the judgments with
references to Kellogg’s).

Further examples of cases from the 2010s where the CJEU declined
invitations to engage with the EFT'A Court can be found in Sabkoalojen
ammattiliitto and Provera. However, both cases can be explained by the
CJEU continuing its approach from the 2000s not to broadcast any
disagreement with the EFTA Court (cf. section 4.2 above).

In Sdbkialojen ammattiliitto, the CJEU took a less strict view on the
terms and conditions of employment that an EEA State may secure
workers posted to its territory than held by the EFTA Courtin STX a few
years earlier'. AG Wahl, whose Opinion was closer to the interpretation
favoured by the EFTA Court, mentioned STX'", but this was not picked
up by the CJEU in its judgment.

In Provera, the CJEU took a less strict view on the obligation in Article
5(4) of Directive 2004/25/EC to ‘cleatly determine’ the critetia for
national authorities to adjust the price offered in the takeover bid than that
previously taken by the EFTA Court in Periscopus'. In his Opinion in the
case, AG Wahl noted that ‘both sides in the main action rely on the
judgment in Periscopus for their own purposes”®. The Advocate General

157 Opinion of Advocate General Juliane Kokott, 21 December 2016, Case C-
646/15, Panayi, paras 1 and 23 ff., with several references to EFTA Coutt, 9 July 2014,
Case E-3/13, Fred.Olsen.

158 Court of Justice, 14 September 2017, Case C-646/15, Panayi.

159 Court of Justice, 12 February 2015, Case C-396/13, Sabkialojen ammattiliitto. CA.
EFTA Coutt, 23 January 2012, Case E-2/11, STX.

160 Opinion of Advocate General Nils Wahl, 18 September 2014, Case C-396/13,
Sdbkoalojen ammattiliitto, fn. 58.

161 Coutt of Justice, 20 July 2017, Case C-206/16, Provera.

162 Opinion of Advocate General Nils Wahl, 15 Matrch 2017, Case C-206/16,
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attempted to distinguish the cases, noting that ‘the Italian rules at issue in
the present case are not as laconic as the Norwegian rules at issue in that
judgment’, but he added that ‘that judgment does not bind this Court’ and
proceeded with an analysis that made clear that he thought the EFTA
Court had been too strict'®. The CJEU followed its Advocate General,
without any mentioning of the EFTA Court’s view on the matter.

To this comes the two cases suggesting EEA-law based direct effect
of regulations in all EEA States, discussed in section 3.2.2 above, where
the CJEU simply appears to have been unaware of the EFTA Court’s
settled case law (C-431/11 UK v Council and Fonnship).

4.4. The 2020s: Continuity

Turning to the 2020s, the CJEU has so far found reason to mention
the EFTA Court on only one occasion'*~ the reference in Simpson to the
EFTA Court’s statements on judicial independence in Pasca/ Nobile. Before
the CJEU in that case, the EFTA Court’s decision was invoked to sub-
stantiate that irregularities in the procedure leading to the appointment of
a judge of the EU Civil Service Tribunal constituted a breach of the prin-
ciple of the lawful judge. The CJEU saw this differently as it distinguished
the cases, noting that the irregularity before the EFTA Court in Pasca/ No-
bile “consisted in the appointment of a judge to the EFTA Court for, ex-
ceptionally, a three-year term of office instead of a six-year term, and thus
concerned, unlike the irregularity examined in the present cases, the in-
fringement of a fundamental rule in relation to the duration of judges’
mandates at that court which was intended to protect their independ-
ence’'®,

So far in the 220s, there are 14 references to EFTA Court case law to
be found in the opinions of the Advocates General, in relative terms a
slight but not dramatic decrease from the 2010s'®. An analysis of these

Provera, para. 51.

163 Ibidem, paras 51 and 53.

164 Search in InfoCuria for ‘EFTA Court’, limited to judgments and orders from the
CJEU in the petiod 2020 and excluding one false positive (C-585/22).

165 Court of Justice, 26 March 2020, Case C-542/18, RX-1I Simpson, para. 80, with
a reference to the EFTA Court’s decision in EFTA Court, 14 February 2017, Case E-
21/16, Pascal Nobile. The misguided attempt in 2016 to reappointment the Norwegian
member of the EFTA Court for an abridged term of only three years (when he would
reach the statutory retirement age for Norwegian judges) is set out in detail in a separate
order of the president in Pascal Nobile, 20.2.2017.

166 Search in InfoCuria for ‘EFTA Court’, limited to opinions of Advocates General
in the period 2020. The search turns out one Opinion that is without relevance for pre-
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opinions reveals that most of them, as in the previous decades, are short
nods to the EFT'A Court, without any engagement with the reasoning in
the cases mentioned'”’. It confirms that there are Advocates General in
the CJEU who follow developments in EFTA Court, and who sometimes
find it appropriate to refer to its case law even if it adds little to existing
CJEU case law on the matter.

There are four cases from the 2020s where an Advocate General has
engaged with case law from the EFT'A Court without the facts of the cases
before the CJEU having any EEA-dimension — A, INGSTEEL., Conseil
national de ['ordre des Médecins and Chefquet.

In the first of these cases, A, AG Bobek concurred with the EFTA
Court’s interpretation of the Life Assurance Directive (Directive
2002/83/EC) in Hagedorn, a ditective on which the CJEU had yet to rule'®.
The CJEU followed its Advocate General, but without any mentioning
the EFTA Court'®.

The second case, INGSTEEL, follows the same pattern. Here, the
Commission relied on the EFTA Court’s interpretation of Directive
89/665/EEC in Fosen-Linjen I and Fosen-Linjen 11, whetre the EFTA Coutt

had concluded, e.g., that the right to obtain damages for infringement of

the EU rules governing public procurement must include loss of proﬁtm.

AG Collins referred quite extensively to both cases to substantiate that a

sent putposes: C-741/19. Note that the CJEU’s above-mentioned reference to Pascal/ No-
bile in Simpson was preceded by AG Sharpston mentioning that order in her Opinion, thus
leaving the number of AG opinions referring to the EFTA Court without this being
picked up by the CJEU at 13.

167 See, e.g., Opinion of Advocate General Kokott, 10 Match 2022, Case C-804/21,
PPU C and CD, fn. 56, with a nod to the assessment of domestic rules on shott limitation
periods as in breach of the principle of effectiveness in EFT'A Court, 17 September 2019,
Case E-10/17, Nye Kystlink; Opinion of Advocate General Pikamie, 16 March 2023, Case
C-26/22, SCHUFA Holding, fn. 15, with a nod to the EFTA Court’s undetstanding of
GDPR Articles 58(4) and 78 as expressions of the right to an effective judicial remedy in
EFTA Coutt, 10 December 2020, Case E-11/19, Adpublisher; Opinion of Advocate Gen-
eral Capeta, 30 October 2025, Case C-293/24, Ferreira da Silva ¢ Brito, fn. 41, with a nod
to the EFTA Court’s understanding of the role of Article 267 TFEU in State liability
cases concerning judicial wrongs in EFTA Coutt, 5 June 2025, Case E-25/24, Dartride,
and Opinion of Advocate General Norkus, 15 January 2026, Case C-560/24, Besthanze,
fn. 66, with a nod to the EFTA Court’s understanding of the notion of a marriage of
convenience in EFTA Court, 9 February 2021, Case E-1/20, Kerimr and 23 November
2023, Case E-16/20, Q.

168 Opinion of Advocate General Bobek, 2 September 2021, Case C-143/20, A, fn.
18 and 23, with references to EFTA Coutt, 10 May 2016, Case E-15/15, Hagedorn. In fn.
44 there is also a reference to EFTA Court, 13 June 2013, Case E-11/12, Koch.

169 Court of Justice, 24 February 2022, Case C-143/20, A.

170 See the Opinion of Advocate General Collins, 7 December 2023, Case C-
547/22, INGSTEEL, pata. 36.
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Member State cannot exclude claims under certain heads of damage 7
limine, from which he proceeded to hold that this also applies to the loss
of an opportunity to obtain a contract. The CJEU followed its Advocate
General, but on the loss of profit-part of its reasoning in choose to refer
only to its own case law in relation to the general principle of State liabil-
ity'". The Court concluded that also damage suffered as a result of the
loss of an opportunity to obtain a contract is covered by Directive
89/665/EEC, but offered very little guidance as to the crucial questions
concerning the standard of proof — matters which the EFTA Court had
dealt with more thoroughly in Fosen-Linjen I'".

In the third case, Conseil national de 'ordre des miédecins, AG Pikamie in-
cluded several references to EFT'A Court case law on recognition of pro-
fessional qualifications, also on points where there appears to be no CJEU
case law'”. As the case was withdrawn before the CJEU could render its
judgment, we will never know if the EFTA Court would have been re-
ferred to on this occasion.

The fourth case, Chefquet, is a tax case that AG Emiliou characterized
as bearing a ‘strong resemblance’ to a case from the EFTA Court — RS
Both cases concerned national rules that subjected non-residents to tax
surcharges on their income in lieu of municipal surcharges levied on resi-
dents. On the key question of whether the resident and non-resident tax-
payers were in a comparable situation for these purposes, AG Emiliou
agreed with the EFTA Court. So did the CJEU, but without any mention-
ing of the EFTA Court'”.

To these four cases come four cases with an EEA-dimension where
the Advocate General engages with the EFT'A Coutt, albeit to varying de-
grees — L.IN., Stichting Cartel Compensation, Nordic Info and Familienstiftung.

The first of these cases, I.IN., has already been discussed in section
3.2.4 above. The fact that the CJEU declined to be drawn into a heated

17 Coutt of Justice, 6 June 2024, Case C-547/22, INGSTEEL, para. 43.

172 The added value, if any, of the recognition of loss of opportunity’ as a head of
damage depends entirely on the standard of proof, as compared to the standard of proof
required to be awarded damages for loss of profit.

173 Opinion of Advocate General Priit Pikamie, 29 February 2024, Case C-8/23,
Conseil national de lordre des médecins, fn. 18, 29, 40, 43 and 46.

174 Opinion of Advocate General Nicholas Emiliou, 4 September 2025, Case C-
119/24, Chefguet, para. 59, with reference to EFTA Court, 4 July 2023, Case E-11/22,
RS.

175 Coutt of Justice, 12 March 2026, Case C-119/24, Chefguet, paras 48-59. It might
be added that the tax surcharge in question was not, unlike the surcharge assessed by the
EFTA Court in RS, unfavourable vis-a-vis all residents, as it corresponded to the average
rate of municipal surcharges borne by residents. This led AG Emiliou to consider the
restriction justified, but the Court saw this differently, see paras 60-68.

39



dispute between the EFTA Court and the Norwegian government as to
the merit of an EEA-specific interpretation of the Citizenship Directive,
is not be criticised. Furthermore, the judgment as such comes across as
very ‘EEA-friendly’, as the Grand Chamber reaffirmed ‘the special rela-
tionship’ between the Union and the EEA EFTA States, ‘which is based
on proximity, long-standing common values and European identity’ and
proceeded to hold the situation of a citizen of an EEA EFTA State to be
‘objectively comparable’ with that of a Union citizen to whom, in accord-
ance with Article 3(2) TEU, the Union offers an area of freedom, security
and justice without internal frontiers'. Still, it is striking that when the
CJEU decided the case based on Article 36 EEA on the freedom to pro-
vide services, it transposed the interpretation of Article 56 TFEU in Cowan
to EEA law without mentioning that this was done by the EFTA Court
already in Gramville, back in 2012"". In his Opinion to the CJEU, AG
Tanchev had highlighted the EFTA Court’s application of Cowan as im-
portant'”,

In the second case, Stichting Cartel Compensation, the key question from an
EEA law perspective was whether the prohibition on anti-competitive agree-
ments in Article 53 EEA could be relied on before national courts by private
parties seeking compensation against members of an airfreight cartel, in line
with the effect of the corresponding prohibition in Article 101 TFEU'”. Ra-
ther strikingly, the Commission questioned this, based on the lack of provi-
sions in the EEA Agreement corresponding to Article 104 TFEU'. Both
Norway and the EFTA Surveillance Authority took part in the proceedings
before the CJEU to counter this view, arguing that the principle of homoge-
neity calls for uniform interpretation of Articles 53 EEA and 101 TFEU and
that the lack of a provision mirroring Article 104 TFEU was irrelevant. In his
Opinion in the case, AG Bobek included several references to EFTA Court
case-law to substantiate his view that Articles 53 EEA and 101 TFEU indeed

176 Court of Justice, LN, cit., paras 44, 50 and 58. For the full account, see H. H.
FREDRIKSEN, C. HILLION, The “special relationship” between the EU and the EEA EFTA
States — free movement of EEA citizens in an extended area of freedom, security and justice: Ruska
Federacija v. ILIN., in Common Market Law Review, 2021, p. 851 ff.

77 Court of Justice, I.IN,, cit., paras 52-54, citing the judgment in Court of Justice,
2 February 1989, Case C-186/87, Cowan, but not the EFTA Coutt’s application of that
judgment in EFTA Coutt, 25 April 2002, Case E-13/11, Granville, para. 37.

178 Opinion of Advocate General Tanchev, LN, cit., para. 85.

179 See the Opinion of Advocate General Bobek, 6 May 2021, Case C-819/19, Szicht-
ing Cartel Compensation, paras 80-90.

180 As well as Article 56 EEA on the distribution of competences between the Com-
mission and the EFTA Surveillance Authority, which the EU apparently interprets as a
hindrance to decentralized enforcement of the competition rules of the EEA Agreement,
see further the apt criticism offered by R. GJENDEMS]®, Commentary on Art. 56 EEA, in
F. ARNESEN et. al. (eds.), cit., paras 6-13.
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have to be interpreted uniformly'™. The CJEU agreed, but again without any
mentioning of the EFTA Court'®.

In the third case, Nordic Info, the merit of an EEA-specific interpretation
of the Citizenship Directive reappeared in a case about Covid 19-related travel
restrictions that affected a Belgian tour operator which organised trips not
only to the EU Member State Sweden, but also to the EFTA States Iceland
and Norway. However, the EEA dimension of the case was not covered by
the questions referred by the national court and the CJEU thus refrained from
commenting upon it'*. The reason why the case nevertheless is of interest, is
the fact that AG Emiliou entered into a lengthy obiter on the EEA-dimension
in his Opinion to the Grand Chamber'®. Just as in .N., Norway made use of
its right to take part in proceedings before the CJEU and the Advocate Gen-
eral remarked that the possible EEA-dimension of the case ‘formed a signif-
icant part of the debate before the Court’™. In a remarkable statement, AG
Emiliou opined that the CJEU had to (‘must’) take decisions from the EFTA
Courtinto consideration for the purpose of interpreting the EEA Agreement,
adding that ‘[ijn fact, I would suggest that it should follow them, unless there
are compelling reasons not to do so”'®. He proceeded to characterize the
EFTA Court’s interpretation of the Citizenship Directive in Gunnarsson as ‘co-
gent’, concluding that the Directive governs the movement of nationals of
the EU Member States and of the EFTA States within the EEA, “for what-

ever purpose”™®’.

181 Opinion of Advocate General Bobek, Stichting Cartel Compensation, cit., fn. 63 and
64, with references to EFTA Coutrt, 30 May 2018, Case E-6/17, Fjarskipti and 17 Sep-
tember 2018, Case E-10/17, Nye Kystlink.

182 Court of Justice, 11 November 2021, Case C-819/19, Stichting Cartel Compensation,
paras 68-74.

183 Court of Justice, 5 December 2023, Case C-128/22, Nordic Info.

184 Opinion of Advocate General Nicholas Emiliou, 7 March 2023, Case C-128/22,
Nordic Info, paras 36-47. Why the EEA dimension of the case was not considered from
the perspective of Article 36 on the freedom to provide services, as the Grand Chamber
did in I.IN,, is not clear.

185 Tbidem, para. 36.

186 Ibidem, para. 45.

187 Ibidem, para. 46. The AGs endorsement of the EFTA Court’s view in Gunnarsson
that economically inactive persons enjoyed a general right to free movement under Di-
rective 90/364/EEC from the very beginning of the EEA is difficult to squate with the
interpretation of the Citizenship Directive in Court of Justice, 12 March 2014, Case C-
456/12, O and B, paras 37-43, read in conjunction with Case C-127/08 Metock, para. 59
(‘Union citizens cannot derive less rights from that directive than from the instruments
of secondary legislation which it amends or repeals’). It is also difficult to square with the
AGs own assessment that ‘rights which have no legal basis in the directive itself, and
which stem solely from Articles 20 and 21 TFEU, are not applicable within the EEA’
(para. 40). It is the combination of O. and B. and Metock that explains why the EFTA
Coutt in Jabbi changed its joint EU/EEA law approach in Gunnarsson in favour of an
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The fourth and final case in this category from the 2020s is Famslienstif-
mng, a tax case involving a foundation established in Liechtenstein. In its
pleadings, the foundation included references to EFTA Court case law on
Article 40 EEA on the free movement of capital. AG Campos Sanchez-Bor-
don mentioned this in his Opinion, noting, however, that that case law merely
pointed out that the provisions relating to the free movement of capital (Ar-
ticles 40 EEA and 63 TFEU) are to be interpreted uniformly, something
which he considered to have no beating on the dispute at issue'®. Implicit in
this assessment lies the understanding that it is so obvious that Article 40
EEA and Article 63 TFEU are to be interpreted uniformly that any discussion
of the matter is superfluous. The CJEU clearly agreed, as it decided the case
based upon an interpretation of Article 40 EEA as if it was Article 63 TFEU,
without any mentioning of the EFTA Court'®.

To these four cases comes further cases with an EEA dimension where
case law from the EFTA Court has been brought to the attention of the
CJEU, but without this being reflected in either the judgment or in an AG
opinion™". One example is .M., a complex case about the determination of
the applicable legislation in the area of social security in a situation that in-
volved an EU Member State (Austria), an EEA EFTA State (Liechtenstein)
and Switzerland"". Regulation No 883/2004 applies in all three relations, but
the application is not coordinated by any ‘umbrella agreement’. The EFTA
Surveillance Authority appeared before the CJEU and referred to several
cases from the EFTA Court, including the EFT'A Court’s approach in a par-
allel case (Mairg)"””. The CJEU adopted the same ‘compartmentalized’ ap-
proach to the different agreements as the EFT'A Court, but without any ref-

erence to it'”.

5. Drawing the Lines Together

EEA-specific interpretation of the Citizenship Directive, see section 3.2.4 above.

188 Opinion of Advocate General Campos Sanchez-Bordon, 13 March 2025, Case
C-142/24, Familienstifinng, fn. 31.

189 Coutt of Justice, 13 November 2025, Case C-142/24, Familienstiftung.

190 Such cases cannot be systematically researched through the InfoCuria base, add-
ing further complexity to the attempt to map the relationship between the EFTA Court
and CJEU.

191 Court of Justice, 26 September 2024, Case C-329/23, W.M. The case was de-
cided without an AG Opinion.

12 EFTA Coutt, 24 January 2023, Case E-5/22, Maitz. The EFTA Surveillance Au-
thority’s written observations in the case can be assessed from the Authority’s public
document database (https://www.cftasurv.int/ — Case No 90784, Doc No 1393485).

193 The lack of coordination between the EEA Agreement, the bilateral agreement
between the EU and Switzerland on the free movement of persons and the EFT'A Con-
vention can lead to conflicting outcomes, but that problem cannot be solved by the
courts.

42


https://www.eftasurv.int/

THE JUDICIAL DIALOGUE BETWEEN THE EFTA COURT AND THE COURT OF JUSTICE OF
THE EUROPEAN UNION

On the occasion of various anniversaries of the EEA Agreement over
the last three decades, prominent members of the CJEU have contributed
with speeches and articles heralding a unique dialogue between their court
and the EFTA Court'™. As shown in section 4 above, several of the
CJEU’s Advocates General have over the years used similar language in
their opinions'”. Still, as demonstrated in this article, the references in
CJEU case law to relevant case law from the EFTA Court have ever since
the beginning of the 2010s been few and far between. From the last
decade, there are even several cases where the Advocate General refers to
case law from the EFTA Court on matters on which the CJEU has not
yet ruled and where the CJEU subsequently comes to the essentially same
conclusions, but without any mentioning of the EFTA Court in the
judgment'. There is no denial that this stands in contrast to the approach
taken in the 1990s and the 2000s. If one adds that the number of cases
before both the CJEU and the EFTA Court has increased significantly

197

from the 1990s and the 2000s to today, the development is striking™".
Another picture emerges, however, when the Advocates General are
added to the analysis. Based on the findings above, it seems indeed

194 See, e.g., V. SKOURIS, The ECJ and the EFTA Court nnder the EEA Agreement: A
Paradigm for International Cooperation between [udicial Institutions, in C. BAUDENBACHER et.al.
(eds.), The EFTA Conrt — Ten Years On, 2005; ID., The Role of the Court of Justice of the Enro-
pean Union in the Development of the EEA Single Market: Advancement through Collaboration be-
tween the EFT.A Conrt and the CJEU, in EFTA Coutt (ed), The EEA and the EFTA Court —
Decentred Integration, 2014; J. KOKOTT, D. DITTERT, Eurgpean Conrts in Dialogue, ivi; P. MEN-
GOz21, The Advocates General and the EFTA Court, ivi, K. LENAERTS, S. ADAMS, The Foun-
dations of the EFTA Court: Looking Back at the Two EEA Opinions of the Court of Justice, in
The EFTA Court (ed.), Developing the EEA over Three Decades, 2024.

195 See, e.g., Opinions of Advocate General Geelhoed, 10 April 2003, Case C-
452/01, Ospelt; Advocate General Trstenjak, 23 October 2012, Case C-300/10, Almeida;
Advocate General Jadskinen, 11 July 2023, Case C-22/12, Haasovd and Case C-277/12,
Drozdovs; Advocate General Pikamie, 26 November 2019, Case C-610/18, AFMB and
Advocate General Emiliou, 5 December 2023, Case C-128/22, Nordic Info.

19 See, e.g., Coutt of Justice, 14 September 2017, Case C-646/15, Panayi; 24 Feb-
ruary 2022, Case C-143/20, A; 6 June 2024, Case C-547/22, INGSTEEL and 12 March
2026, Case C-119/24, Chefquet. A further example, albeit without an AG Opinion, is
Coutt of Justice, 26 September 2024, Case C-329/23, W.M.

197 In his foreword to the commemorative book on the occasion of the 30™ anni-
versary of the EFTA Court, President Hreinsson noted that from 2014 to the end of
2023, the Court registered 170 cases, which is close to half of all cases brought before
the Court since its birth in 1994, see P. HREINSSON in EFTA Court (ed.), Developing the
EEA over Three Decades, 2024, pp. v-xiii, p. vii. This trend has continued with 31 cases
brought in 2024 and 28 in 2025. Relative to their size, the national courts of the EFTA
States now send more cases to the EFT'A Court than do the national courts of most EU
member states to the CJEU.
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justified to speak of a dialogue between the EFTA Court and the
Advocates General. To some extent, one may say that the Advocates
General have taken over for the judges of the CJEU as the dialogue
partners of the EFTA Court. Notably, the EFT'A Court has responded in
kind, as it now fairly regularly includes references to opinions from
Advocates General in its reasoning — in contrast to the practice of the
CJEU. Since the first such reference in 2002"°, the EFTA Court has to
date referred to AG opinions in 39 cases, with a marked rise from 2010
onwards — in striking parallelism to the decrease in references to its case
law from the CJEU as such'”.

Still, the mapping of AG opinions which engages with the case law of
the EFTA Court also reveal considerable differences — some Advocates
General appear more open to dialogue with the EFTA Court than others.
These differences suggests that there is no systematic monitoring of
EFTA Court case law in place within the CJEU. However, the different
approaches to the EFTA Court among the Advocates General also
demonstrates their independence (Article 252(2) TFEU), which entails
that it is far from straight-forward for the CJEU to tacitly ‘delegate’ the
role of dialogue partner with the EFTA Court to the Advocates General
as a collective.

The material analysed in this article does not allow for clear
conclusions as to why the number of references to the EFTA Court has
declined over time. It is nevertheless tempting to suggest that the
enlargement of the CJEU in 2004 and 2007, with a total of twelve new
judges, must have played its part. The CJEU of today is a very different
institution than it was in the 1990s and early 2000s. With the EU
enlargements came more cases, leaving less time to follow developments
in the EFTA Court. At the same time, the Judges and Advocates-General
in the CJEU with firsthand knowledge of the EEA Agreement gradually
became fewer.

To this it is tempting, albeit admittedly more speculative, to add that
the genuine judicial dialogue brings challenges that the CJEU might only
gradually have become aware of. As long as it is effectively left to the

198 In EFTA Coutt, 22 March 2002, Case E-8/00, LO, para. 35 (referring to AG
Jacobs’ Opinion, 28 January 1999, Case C-67/96, Albany).

199 Source: https://eftacourt.int/cases/. Out of the total of 39 such references, 32
are from after 2010. Further research into the EFT'A Court’s multifaceted and intriguing
use of AG opinions are called for, but it is beyond the scope of this article. Reflections
on the early days of this part of the dialogue between the EFTA Court and the CJEU are
offered by C. BAUDENBACHER, The EFTA Court’s relationship with the Advocates General of
the Enropean Court of Justice, in V. KRONENBERGER et al (eds.), Mélanges en I’honneur de Paolo
Maengozzi, 2013 and P. MENGOZZI, The Adyocates General and the EFT.A Court, in The
EFTA Court (ed), The EEA and the EFT'A Conrt — Decentred Integration, 2014, p. 53 ff.
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participants appearing before the CJEU to bring relevant case law from
the EFTA Court to the CJEU’s attention, the result will inevitably be a
rather special selection from that case law and, furthermore, it may not
always be presented in a completely ‘neutral’ way. As demonstrated by
several of the cases discussed in section 4 above, case law from the EFTA
Court on provisions of EEA law taken over from EU law will often be
relied on in an attempt to get the CJEU to reconsider its own
interpretation of the internal market acguis, something which naturally is a
sensitive matter””. Furthermore, there will in such cases often be
disagreement before the CJEU as to the correct interpretation of the
EFTA Court’s case law™". Different from arguments over the correct
interpretation of CJEU case law, which the CJEU rather naturally will feel
competent to settle, the interpretation of another court’s case law is a more
delicate matter. Unless the interpretation seems fairly clear, it might be
more, not less, collegial simply to abstain.

Be that as it may, it would be a mistake to deduce from the falling
number of references to the EFTA Court that its case law is no longer of
any interest to the CJEU. In cases with an EEA dimension, i.e. cases where
the CJEU is called on to interpret the EEA Agreement, reasons of
reciprocity clearly suggests that the interpretation favoured by the EFTA
Court is of relevance. As argued on several occasions in section 3 above,
it is inconceivable that the very ‘EEA friendly’ approach of the CJEU ever
since Ospe/t would have emerged and sustained where it not for the EFTA
Court’s continued commitment to the objective of a homogeneous EEA
ever since Restamark. Perhaps somewhat paradoxically, the decline in
references to EFTA Court case law in cases with an EEA dimension may
thus be explained by the CJEU having been so convinced by the EFTA
Court’s approach to the EEA Agreement that any references are
considered unnecessary™”.

Still, although a tacit dialogue is better than no dialogue, it would
clearly be good for the EEA if EFTA Court case law was more often
explicitly recognised by the CJEU. Although it is understandable, the

200 In addition to the cases discussed in section 4, see Court of Justice, 3 October
2010, Case C-487/08, Commission v Spain, where the Commission relied on Case E-1/04
Fokus Bank in an attempt to get the CJEU to reconsider the relevance of double taxation
agreements (para. 17) and Case C-585/22, X, whete a Belgian company relied on Case
E-3/21, PRA Group, in an attempt to reopen the oral part of the procedute to challenge
the interpretation of CJEU case law favoured by AG Emiliou. The CJEU was convinced
in neither case.

201 A particularly clear example being Court of Justice, Provera, cit., see the Opinion
of Advocate General Wahl, cit., para. 51, as discussed in section 4.3 above.

202 See, e.g., Coutt of Justice, Fonnship, cit.; AFMB, cit.; Stichting Cartel Compensation,
cit; W.M. and Familienstiftung, cit.
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‘special relationship’ between the EU and the EFTA States
notwithstanding, that the CJEU remains reluctant to establish a practice
where EFTA Court case law is to be consulted in cases concerning the
future interpretation of the EU rules ‘on free movement and
competition™”, it is difficult to see that the autonomy of EU law and the
CJEU’s role as the authoritative interpreter of what that law is, hinders a
practice where due account is paid to the view of the EFTA Court on s
generis questions of EEA law. Rather to the contrary, such a differentiated
approach will be fully in line with the approach to the autonomy of EU
law taken in the CJEU’s very first encounter with the EEA Agreement, in
Opinion 1/91°*,

A very basic precondition for any strengthening of the dialogue
between the EFT'A Court and the CJEU is awareness within the CJEU of
EFTA Court case law. The fact that the systematic exchange of rulings
foreseen by Article 106 EEA has never been established, leaves more
responsibility with the Commission, the EFT'A Surveillance Authority and
the individual EEA EFTA States to facilitate this. Commendably, the
EFTA Surveillance Authority considers it part of its responsibility as a
guardian of the EEA Agreement to draw the CJEU’s attention to relevant
case law from the EFTA Court™. However, lack of resources limits the
number of cases in which the Authority makes use of its right to take part
in EEA-relevant proceedings before the CJEU. Thus, better funding of
the EFTA Surveillance Authority might well be the most efficient way the
EEA EFTA States can help strengthen the judicial dialogue between the
EFTA Court and the CJEU.

203 Coutt of Justice, Opinion 1/91, cit., para. 46.

204 Court of Justice, Opinion 1/91, cit., para. 40, read in conjunction with the ex-
ception for provisions of an international agreement taken over from EU law in paras 41
ff.

205 See, e.g., the Authority’s written observations in Court of Justice, 26 September
2024, Case C-329/23, W.M., para. 2.
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ABSTRACT

The article maps and analyses the judicial dialogue between the EFTA
Court and the Court of Justice of the European Union, as it has evolved
over the more than three decades since the EU internal marked was
extended to the participating EFTA States through the Agreement on the
European Economic Area (EEA). As the EFTA Court is tasked with the
interpretation of an Agreement over which also the CJEU has jurisdiction
and whose provisions for the most part stem from EU law, its position
vis-a-vis the CJEU has always been a challenging one. From the very
beginning, the CJEU has emphasised the autonomy of the EU legal order
and its own role as the authoritative interpreter of EU law. Through the
adoption of the CJEU’s methodological approach to EU internal market
law and rigorous defence of the homogeneity objective of the EEA
Agreement, the EFTA Court has nevertheless succeeded in establishing
itself as a partner whose case law is considered relevant by the CJEU. As
the number of references to the EFTA Court has fallen markedly since
the enlargement of the EU, and thus the CJEU, in the mid-2000s, the
Advocates General of the CJEU have emerged as the points of contact
between the EFTA Court and the CJEU. The article concludes by
suggesting that the CJEU ought to distinguish systematically between
questions of EEA law that are essentially questions of EU internal market
law and suz generis questions of EEA law in its further development of its
approach to case law from the EFTA Court.

L’articolo ricostruisce e analizza il dialogo giudiziario tra la Corte
EFTA e la Corte di giustizia dell’Unione europea, cosi come si ¢ evoluto
negli oltre trent’anni trascorsi dall’estensione del mercato interno del’'UE
agli Stati EFT'A partecipanti mediante ’Accordo sullo Spazio economico
europeo (SEE). Poiché la Corte EFTA ¢ chiamata a interpretare un
Accordo sul quale anche la CGUE esercita la propria giurisdizione e le cui
disposizioni derivano, in larga misura, dal diritto dell’'Unione, la sua
posizione nei confronti della Corte di giustizia ¢ sempre stata
particolarmente delicata. Sin dall’inizio, quest’ultima ha posto I'accento
sull’autonomia dell’ordinamento giuridico del’'UE e sul proprio ruolo di
interprete autorevole del diritto dell’Unione. Nondimeno, attraverso
I'adozione del medesimo approccio metodologico della CGUE al diritto
del mercato interno e a una rigorosa difesa dell’obiettivo di omogeneita
perseguito dall’Accordo SEE, la Corte EFTA ¢ riuscita ad affermarsi come
interlocutore la cui giurisprudenza ¢ considerata rilevante dalla CGUE.
Poiché il numero dei rinvii alla Corte EFTA ¢é diminuito sensibilmente a
seguito dell’allargamento del’UE, a meta degli anni Duemila, gli avvocati
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generali della Corte di giustizia sono emersi come principali punti di
contatto tra le due Corti. L articolo conclude suggerendo che, nell’ulteriore
sviluppo del proprio approccio alla giurisprudenza della Corte EFTA, la
CGUE dovrebbe distinguere sistematicamente tra le questioni di diritto
SEE che sono, nella sostanza, questioni di diritto del mercato interno e le
questioni s#7 generis di diritto SEE.

L’article analyse le dialogue juridictionnel entre la Cour de TAELE et
la Cour de justice de I'Union européenne, tel qu’il s’est développé depuis
plus de trente ans, a la suite de extension du marché intérieur de 'UE aux
Etats de "AELE participant a ’Accord sur ’'Espace économique européen
(EEE). La Cour de PAELE est chargée d’'interpréter un Accord sur lequel
la CJUE exerce également sa compétence et dont les dispositions sont,
pour 'essentiel, issues du droit de 'UE. Sa position a ’égard de la CJUE a
donc toujours été délicate. Dés 'origine, la CJUE a insisté sur 'autonomie
de Pordre juridique de 'UE et sur son réle d’interpréte autorisé du droit
de I'Union. Toutefois, en reprenant I'approche méthodologique de la
CJUE en matiere de marché intérieur et en défendant strictement 'objectif
d’homogénéité de I’Accord EEE, la Cour de 'AELE est parvenue a
s’affirmer comme un interlocuteur dont la jurisprudence est prise en
considération par la CJUE. Depuis I’élargissement de 'UE au milieu des
années 2000, le nombre de renvois a la Cour de PAELE a nettement
diminué. Dans ce contexte, les avocats généraux de la CJUE sont devenus
les principaux points de contact entre les deux juridictions. L’article
conclut que la CJUE devrait, a lavenir, distinguer de maniere systématique
entre les questions de droit de PEEE qui relevent en substance du droit
du marché intérieur de 'UE et les questions sui generis de droit de 'EEE.
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