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1. Introduction

In judicial proceedings before the Court of Justice of the European
Union (CJEU) and the General Court of the EU (GC) the European
Commission is represented since 1959 exclusively by its Legal Service', set up
before the European Commission itself, having been first established as Legal

* Research Fellow at the Institute of European Law of the Katholieke Universiteit
Leuven and Member of the Legal Service of the European Commission, currently EU
Fellow and Assistant Professor at The Fletcher School of Law and Diplomacy at Tufts
University, Medford, MA (USA). Views expressed are only those of the Author.

I A project of note prepared by Michel Gaudet — at that time Director General of
the Commission’s Legal Setvice — and approved by the Commission reads «//Je Service
Juridique est exclusivement compétent pour agir en_justice an nom de la Commission. Cette compétence
s'étend a tous les cas oit la Commission est impliguée a un titre quelconque dans une affaire judiciaire,
qute ce soit en demande on en défense, devant la Conr de Justice des Commmnantés Enropéennes, devant
une juridiction internationale ou devant une juridiction quelconque administrative ou judiciaire d’un Etat
membre on d’'un pays associé ou d'un pays tiers. Elle s'étend également a tous les cas oir la Commission
doit étre représentée a un titre quelconque devant une juridiction arbitrale quelle gu’elle soit» (point ‘@’
of the note S/04218, approved by Commission Decision of 8 July 1959, Minutes of the
Commission 67th Meeting, at page 14, point XXV). On how this exclusive power to
represent the Commission before the Court of Justice has shaped the work of the first
Members of the Legal Service, see: J. BAILLEUX, L ’Europe et ses légistes. Le service juridique
des excécutifs européens et la promotion d’un droit commmunantaire antonome (1957—1964)’, in Politique
européenne, Vol. 41, 2013, pp. 84-113, at p. 92; S. RAMIREZ PEREZ, The Legal Service in E.
BUSSIERE, V. DUJARDIN, M. DUMOULIN, P. LUDLOW, J. W. BROUWER and P. TILLY (eds),
The Enropean Commission 1973-1986: History and Memories of an Institution Luxembourg, Pub-
lications Office of the European Union, 2014, pp. 115-20.
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Service of the High Authority of the European Coal and Steel Community
(ECSC), which was the Commission’s predecessor”. All EU institutions have
a legal service, whose main responsibility is providing objective and
independent advice to ensure that the institution acts in conformity with the
law, and defending the institution in court’.

The Members of the Commission’s Legal Service are the agents
representing the institution before the EU Courts. The term ‘agent’ comes
directly from primary law and, more precisely, from Article 19, first
subparagraph, of the Protocol (No. 3) on the Statute of the Court of Justice
of the European Union (hereinafter the ‘Statute of the Court’) , which reads:
«the institutions of the Union shall be represented before the Court of Justice
by an agent appointed for each case; the agent may be assisted by an adviser
or by a lawyer». While that provision puts the agents of the institutions and
the lawyers of non-privileged applicants on a foot of equality as regards their
rights and duties as representatives of the parties in the procedure’, it also
draws a distinction as regards the power to be a party’s legal representative’.
Thus, the lawyer assisting a non-privileged applicant may be required to
provide evidence that he or she is, zuter alia, independent from his or her
client’s interests’. Conversely, given their mandate as members of the Legal
Service and their duties as EU officials’, agents of the institutions can validly

2 The Euratom and the European Economic Community had a separate Legal Ser-
vice each, but they eventually merged with that of the ECSC in one single Legal Service,
led by Michel Gaudet following the ‘merger of the executives’: see P. GILSDORF, L¢ Service
Juridique de la Commission, unpublished, Brussels, 2003, at p. 5.

3 Coutt of Justice, 1st July 2008, Joined Cases C-39/05 P and C-52/05 P, Sweden and
Turco/ Council, para 67; Civil Service Tribunal, 2 June 2016, Case F-41/10 RENV, Berzejo
Garde v Economic and Social Committee, para 67.

4 See Article 19, fourth subparagraph, of the Statute of the Court , according to
which «[sJuch agents, advisers and lawyers shall, when they appear before the Court, en-
joy the rights and immunities necessary to the independent exercise of their duties, under
conditions laid down in the Rules of Procedure»

5 General Coutrt, 18 December 2024, Case T-560/21, TB v European Union Agency
Sor Cybersecurity (ENISA), paras 34-41.

6 Court of Justice, 4 February 2020, Joined Cases C-515/17 P and C-561/17 P, Uni-
wersytet Wroclawski v Research Executive Agency (REEA), para 61: giving such evidence is on
one hand necessary independently from the nature of the client, which can be either an
individual or a legal person, since the purpose of Article 19 of the Statute of the Court is
«to prevent private parties from acting on their own behalf before the Courts without
using an intermediary and, on the other, to ensure that legal persons are defended by a
representative who is sufficiently distant from the legal person which he or she repre-
sents» (¢bidem, and the case law quoted therein).

7 See for instance Article 27 of the Staff Regulations of the EU Officials and Con-
ditions of Employment of Other Servants of the European Union, in Official Journal P
045, 14.6.1962, p. 1385, as further amended (see consolidated version available at
https://eut-lex.curopa.cu/eli/reg/1962/31(1)/2014-05-01 /eng ).
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represent them by showing to have been appointed as their legal
representatives in Court.

For more than 70 years, the Commission has been acting before the
CJEU when enforcing EU law against Member States, and as an applicant in
other cases, but much more frequently as defendant before the CJEU and the
GC. It also appeared in all the preliminary ruling procedures adjudicated by
the CJEU so far. Moreover, the Commission has intervened before the EU
Courts and it has been consulted on all amendments concerning the Statute
of the Court , which, by definition, have repercussions on the handling of
judicial proceedings.

The following paragraphs contain an analysis of these different roles of
the Commission before the EU Courts. More importantly though, with the
roles of the institution the different professional skills of the Members of its
Legal Service, who appear in Court as agents are also considered®. In
particular, the different aspects of the Commission’s role in preliminary ruling
proceedings can now be better understood following the recent publication
of the written observations lodged by the Commission’s Legal Service in all
preliminary ruling cases closed after 1 September 2024°. This publication is
now a procedural requirement imposed by the new Article 23, last
subparagraph, of the Statute of the Court, as recently modified'’, even though
exceptions are possible''. Other tasks of the Commission’s Legal Service that
are however not linked with the assistance and defence in court will not be
taken into account here; this concerns the revision of legislative proposals and
other legal acts and the legal assistance and advice to the Commission
services.

2. Barrister

The Legal Service represents the Commission also before the national
courts, when the Commission acts on behalf of the EU under Article 335

8 ‘Agents’ is used here to mean the members of the Legal Service appointed to
represent the Commission before the GC or the CJEU according to Article 19, first sub-
paragraph, of the Statute of the Court, recalled above.

 Up to now, Commission’s and occasionally other parties’ written observations are
accessible under this list of lodged written observations in preliminary rulings (last visited
on 15 September 2025).

10 By Regulation (EU, Euratom) 2024/2019, of the European Patliament and of the
Council of 11 April 2024 amending Protocol No 3 on the Statute of the Court of Justice
of the European Union, in O] L 12 August 2024.

11 Parties can oppose to that publication under Article 96(3) of the CJEU’s Rules
of Procedure, according to which such objections must be communicated to the Registry,
by separate document, no later than three months after the delivery of the judgment or
service of the order closing the proceedings.
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TFEU, first sentence or whenever the institution itself is a party in the case,
as well as before international coutts and tribunals. However, it is before the
EU Courts that the Commission is by and large the most active litigator, and
it often appears before them as a defendant when its own administrative
measures are challenged or when it is sued for damages. Still, the Commission
may bring cases also as a privileged applicant and seek annulment of
administrative measures, adopted by other EU institutions or bodies, and also
of legislative acts. At other times, it may decide to intervene to support the
EU co-legislators or any other party.

In all these cases, may the Commission act as applicant, defendant or
intervener, the agents of its Legal Service will have to perform their role of
barristers at the best of their capacities. While being often confronted with
applicants assisted by professional barristers, most of the members of the
Legal Service have a legal background but not necessarily a previous practice
as barristers. Many agents however are fully qualified lawyers in their
respective Member States and have worked as such before joining the
Commission'.

2.1. The Commission as applicant

As an applicant, the Commission can lodge a direct action, more often
an action for annulment, against measures adopted by other institutions,
usually for constitutional issues, like the division of competences between
institutions in a certain policy area, or the choice of the legal basis for the
adoption of an act. The institutional nature of these cases and their
importance for the implications they can have on the decision-making
procedures of the EU are confirmed by the way the Court handles them. Out
of the 81 cases brought by the Commission against the Council since the
ERTA case in 1970", almost all of them were adjudicated by the Coutt sitting
in Grand Chamber or, on some occasions, in Full Chamber. A similar

12'To a much lesser extent, members of the Legal Service can also be in-house law-
yers of national public administrations of the Member States, who ask to be detached to
the Commission’s Legal Service following an exchange program the Commission has
since 1974. For an interesting account of a secondment at the Legal Service, see C. D.
ROBERTSON, The European Communities. An Outline of the Commission’s Legal Service, in The
Journal of the Law Society of Scotland, 1985, vol. 30/1985, n. 5, pp. 195-197. A secondment
can also take place from the Commission to the services of the Court of Justice (under
Article 37 of the EU Staff Regulations, quoted above), when a member of the Legal
Service works as a référendaire in the Cabinet of a Member of the Court. This ‘contribution’
to the Court’s work from the Commission can also be more important in so far as former
members of the Commission's Legal Setvice can be — and have been — appointed as
Members of the General Court or of the Court of Justice.

13 Court of Justice, 31 March 1971, Case 22/70, Commrission v Council.
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situation occurred in the 8 cases brought so far by the Commission against
the European Parliament since 2000.

As regards Member States, the Commission acts as an applicant when
infringement proceedings arrive at the judicial stage. The role of the
Commission as applicant in infringement proceedings will be considered
separately, in section 4 of this chapter.

Always as an applicant, and in its role of guardian of the Treaties
enshrined in Article 17 TEU, the Commission can also lodge a request for an
opinion with the Court under Article 218(11) TFEU, concerning the
compatibility with the Treaties of an envisaged international agreement, as
occurred for instance in the procedure that led to Opinion 2/13, on the
accession of the EU to the European Convention for Human Rights'*, or as
it could occur in the (not yet lodged) request for another opinion on a new
draft agreement providing for accession to that Convention"’.

In this first type of proceedings, being an applicant means for the agents
of the Legal Service the need to have a perfect knowledge of the constitutional
and institutional implications the case can entail for the institution. The
written pleadings and the oral discussion will focus more on the analysis of
selected legal issues, which tend to correspond to questions of EU
constitutional law, for which a good coordination within the concerned teams
of the Service and a timely information of the hierarchy are required'.

In another kind of proceedings, the role of the Commission as applicant
is more targeted on contesting the legality of more specific measures. Indeed,
the Commission can challenge administrative acts adopted by other EU
institutions or bodies'’. Furthermore, the Commission acts as an applicant
when on appeal it seeks annulment of a judgment of the General Court,
delivered upon an application for annulment lodged against a Commission
decision.

In this second category of cases, the agents of the Legal Service need to
have a thorough knowledge of the facts of the case, since, for instance, a
possible annulment on appeal of the General Court’s judgment usually
triggers the applicability of the previously annulled Commission decision,

14 Coutrt of Justice, Opinion 2/13 of 18 December 2014, on the draft agreement
providing for the accession of the European Union to the Convention for the Protection
of Human Rights and Fundamental Freedoms.

15 See Commission Decision C(2025)3950 of 25 July 2025, mentioned at
https://ec.europa.cu/transparency/documents-register/de-
tail?ref=C(2025)3950&lang%20=it&lang=en.

16 The Legal Service has a flat structure: its members have a director, who is the
head of team, and the whole Service has a Director General, who responds to the Presi-
dent directly.

17 See for instance General Court, Order of 12 February 2010, Case T-456/07, Com-
mission v Centre des Traductions (CdT).
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with the possible reinstatement of the applicants in their previous situation.
The agents representing the Commission must then be able to handle the
facts of the case perfectly and to cleatly foresee the consequences of the
judgment in terms of possible obligations for the institution having adopted
the contested measure. Some of these consequences can already appear at the
hearing of the appeal proceedings, and the agent can then be asked to take a
stance on the ‘fate’ of the measure challenged and on its effects for the
applicant who sought its annulment.

2.2. The Commission as defendant

The Commission is often in Luxembourg as defendant, less frequently as
applicant. This is due to the high number of measures — decisions but also
implementing and delegated regulations - the Commission adopts as the main
executive body of the EU, entrusted with the competence to implement EU
legislation and policies. It can also be a defendant in actions for damages,
where the challenged legality is not confined to a certain measure, but it
expands to the behaviour of the institution more in general. A slightly
different role as defendant occurs in staff cases, when the Commission
appears in Court also in its role of employer of the applicant.

It is now useful to consider these four different kinds of cases separately.

2.2.1. Actions against Commission decisions

The most frequent action lodged with the EU Courts against the
Commission is an annulment action directed wis-g-2is a decision, often
contested by a private applicant. When the case is notified to the Commission
by the Registry of the GC, it is then allotted to the competent team of the
Commission’s Legal Service with a particular attention to have as linguistic
agent a member of the Legal Service who is fluent in the language of the
case'®. This last condition can be difficult to fulfil since the language of a case
can be any of the 24 official languages of the EU". If no agent is available
within the Service with enough linguistic skills to defend a case, then the Legal
Service adds to the team of agents an external lawyer, according to Article 19,
first subparagraph, of the Statute of the Court™. However, the institutions are

18 See on this process F. RONKES AGERBEEK, The Legal Service of the Commrission, in
E. GUINCHARD, M.-P. GRANGER (eds), The New EU Judiciary. An Analysis of Current Judi-
cial Reforms, Alphen aan den Rijn, 2017, p. 221-232, at 224-225.

19 See Article 36 of the Rules of Procedure of the Court of Justice and Article 44 of
the Rules of Procedure of the General Court. In infringement proceedings the language
is that of the Member State.

20 According to that provision «the agent may be assisted by an adviser or by a
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free to hire an external lawyer to assist the agent in defending them in a case,
and they do not need a specific justification — like a linguistic need — to do
that™.

The Commission files through its Legal Service any written submission
in the procedural language eventually selected by the applicant or used by the
referring court in preliminary ruling cases, even though it always provides the
Registry of the Court with a French translation of that procedural document..
The use of French as a working language of the Court is a distinctive feature
of European litigation, given that since 1954 judgments and orders are drafted
internally only in French®, which is of fundamental importance to ensure the
continuity of the case law.

The choice of the agent very often coincides with the indication of the
Member of the Legal Service who advised either the Commission services
that prepared the challenged measure, if adopted by the College of
Commissioners, or the Commission services having issued it, in any other
case™. Putting in the main position of ‘pen holder’ the member of the Legal
Service previously involved in the adoption of the contested act ensures
consistency in the defence of the Commission’s position.

Defending the institution in an annulment action lodged against a
decision requires clearly a ‘dynamic’ knowledge of the case. Namely, the agent
must be able to think of the possible follow up of the case and be ready, in
this regard, to answer the questions the Court might have on the course of
action the Commission could take under Article 266 TFEU should ever the
contested measure be annulled™.

Occasionally, the measure may have been withdrawn or replaced in the
meantime by the Commission and, when this happens, the replies to the
questions the reporting judge or another member of the Court might have on
the possible consequences of the judgment are helpful to assess the
applicant’s interest in bringing proceedings. In this regard, the presence at the

lawyer».

21 See Otrder of 28 May 2013, Case T-278/07 P-DEP, Marcuccio v Commission, paras
14 and 15 and the case-law quoted therein.

22 Opinion of the Advocate General Kokott of 21 June 2012, Case C-566/10 P,
Italy v Commission, para 93. See B. ODDONE, La Corte di giustizia e il multilinguismo. Dire il
diritto in 24 lingue ufficiali, in G. GATTINARA, F. PAPPALARDO (eds), L'Europa dei diritti. La
Corte di giustizia e i cittadini dell'Unione, Roma, 2014, p. 105 ss.

23 Under Article 21 of the Commission’s rules of procedure C(2000) 3614 (in OJEC
L 308, 8 December 2000, pp. 26—34) «The Legal Service shall be consulted on all drafts or pro-
posals for legal instruments and on all documents which may have legal implications».

24 Traditionally, these questions are introduced by a reassuring remark («ze vous in-
quiétez pas, c'est une question théorique) by the members of the bench, but they are actually
not so theorical since they might rather reveal the idea of the reporting judge to propose
to the other members of the Court to annul the challenged measure.
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hearing of officials of the Commission Directorate(s)-General having
adopted the contested measure or having prepared its adoption by the College
can be of great help to contribute to a useful reply to the questions of the
reporting judge and of the other members of the Court.

2.2.2. Actions against Commission implementing and delegated
regulations

The Lisbon Treaty has widened the scope of the Commission’s action,
since it empowered it to adopt two specific sorts of regulatory acts, ie.
implementing regulations and delegated regulations, which are now amenable
to judicial review under the conditions laid down in Article 263(4) TFEU.
Handling an annulment action against those measures means being capable
of assessing all the possible implications of a negative judgment, which can
go well beyond the specific grounds of review raised by the applicant. This is
due to the very nature of the contested act, which, while not being a legislative
act, is always a regulatory measure of «general application» under Article 288,
second subparagraph, TFEU.

When drafting the defence, the agents of the Legal Service in charge of
the case shall then make sure that all services in the Commission having
participated in the adoption of the contested regulation are involved. Besides
helping the agent in defining a complete and precise position to be presented
to the judges, this coordination ensures that the agent is made aware of any
stance taken by the Commission services in connection with the contested
regulation and on a matter relevant for the adjudication of the case™.

Finally, in this kind of annulment actions, the agent holding the pen in
the case must be particularly careful in identifying the parties that might be
interested by the case either on the side of the applicant or on the side of the
Commission. This can be quite a difficult exercise to perform though, given
the scope of the contested act. Indeed, more frequently than in other cases,
an annulment action lodged by an economic operator against an
implementing or a delegated regulation can easily entail the participation into
the case of other undertakings as well as of Member States and other EU

institutions®.

25 It is not uncommon that views expressed by the Commission services on that or
a similar matter become known to the agent through the written (or less frequently oral)
pleadings of the applicant. An efficient coordination with the Commission setvices — or
the presence at the hearing of the officials working in those services - will then provide
the agent with all the elements possibly needed to reply to the questions of the Court.

26 See for an example General Court, 23 November 2022, Joined Cases T-279/20,
T-283/20 and 'T-288/20, CWS Powder Coatings and Others v Commission, upheld by Cort of
Justice, 1 August 2025, Joined Cases C-71/23 P and C-82/23 P, French Republic e. a. v
CWS Powder Coatings GmbH e. a..
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2.2.3. Actions for damages against the Commission

Being a defendant in an action for damages requires a more specific type
of work, expertise and argumentative capacity from the agent of the Legal
Service who has to defend the case, and this work concerns the very essential
issue of properly defining the institution’s discretion in a certain area”. It is
indeed the possible manifest and grave disregard of the limits to that
discretion, as laid down in the applicable EU provision, that will entail a
sufficiently serious breach of a rule of EU law intended to confer rights on
individuals and then the possible grant of damages, should also the further
requirements of the existence of a damage and of a causation link be fulfilled.

This kind of judicial actions give the agent a great responsibility, since,
besides the financial loss for the administration, a judgment condemning the
Commission for having acted in breach of EU law in a ‘grave and manifest’
way is not favourable to the reputation of the institution.

Nevertheless, actions for damages are an excellent chance for the agents
of the Legal Service to test the limits of their own capacities and
argumentative skills as barrister. In particular, the definition of the
Commission’s ‘discretion’ in each area is always a topic that, despite the
specificities of the policy involved, can have more general implications.
Accordingly, if the case is not defended in a convincing manner, and even if
it is won, an ‘obiter dictun/ in the judgment based on an unclear written
statement or an imprecise oral reply by the agent at the hearing could have
further implications for the Commission in other cases.

2.2.4. Actions against Commission decisions adopted in the field of EU
civil service law

In staff cases lodged by members of its own personnel the Commission
appears before the GC exclusively as a defendant, given that it is the
Commission itself that decides whether upholding or rejecting the
administrative complaint, which the concerned official or agent must file
before seeking judicial redress™.

The Commission then appears before the Court as the employer of the
applicant. Still, this area of EU litigation does not correspond to what is

27 Court of Justice, 5 March 2024, C-755/21 P, Kolner v Europol, para 126 and the
case law quoted therein.

28 Under Articles 270 TFEU and 91(2) of the EU Staff Regulations. See V. JORIS,
L administration face an contentienx de la fonction publigne communantaire, in 1. GOVAERE, G.
VANDERSANDEN, S; VAN RAEPENBUSCH (eds), La fonction publique Communantaire: nonvelles
régles et développements contentienx, College of Europe, Bruxelles, Bruylant, 2008, at p. 66 and
following.
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known in other legal systems as labour law, but it is rather a very specific field
of administrative law, given that cases arrive at the Court always as a challenge
of a certain individual administrative measure taken by the Commission
services. It is therefore not a surprise that in this area of litigation the Court
of Justice has defined some principles that have then become general
principles of EU law, such as the protection of legitimate expectations or the
protection of acquired rights. This pioneering role of staft law for the
development of EU law in general can be acknowledged also in the definition
of more recent legal constructions, like the possibility to create positive
discriminations in favour of the underrepresented sex™.

Still, EU civil service law is a very peculiar area of work for an agent of
the Legal Service. On one hand, the agent representing the Commission
should also have a clear picture of how the applicants ‘sense’ their case, which
always has very personal implications for them. A good agent of the Legal
Service should then be able to have those implications in mind when
conceiving and drafting the defence. This task can be easily accomplished
when the agent representing the Commission in a staff case is the one who
advised the competent Commission Directorate-General (for Human
Resources) on the reply to the administrative complaint, recalled above. On
the other hand, when interpreting and applying the Staff Regulations to its
own personnel, the Commission (as all other EU institutions) usually
implements its own personnel policy, ze. the criteria and objectives the
institution has defined to manage its administration and human resources.
Defending a case in staff law will then mean also being able to understand
what the judges think of that policy once the judgment is delivered or
sometimes even at the hearing, and provide the institution with the right
indications, should the Court express directly or indirectly some criticism.

2.3. The Commission as intervener

Intervening in a case before the GC or the CJEU grants the Commission
the possibility to follow that case with the lighter procedural implications and
constraints an intervener has in comparison with those that main parties have
to bear”. In cases concerning direct or indirect challenges of EU legislation
lodged against the Council and Parliament, the Commission usually
intervenes to defend the soundness of its legislative proposal. This is a very

29 See on this J. CURRALL, G. GATTINARA, 60 ans de fonction publique européenne, in
Revue du droit de I"Union européenne, 1/2019, p. 83-99, at p. 95.

30 See on the different kinds of intervention in general M. LATERZA, I/ ruolo delle parti
diverse da quelle principali nel processo davanti al gindice dell’Unione europea, in M. CONDINANZI,
C. AMALFITANO (eds), La Corte di ginstizia dell'Unione enropea oltre i Trattati: la riforma orga-
nizzativa e processuale del triennio 2012-2015, Milano, 2018, p. 199-232.
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useful opportunity for the Commission to clarify its interpretation of the text
eventually adopted by the co-legislators, in particular when the application of
that text is contested or is at the core of infringement proceedings’. Once
the Commission decides to intervene, the agent should be able to support the
co-legislators — ze. the defendants in the case — while keeping at the same time
the necessary distance to put forward and explain the views of the
Commission.

In a second set of cases, the Commission decides to intervene to keep
the possibility to directly follow the case and to present its position simply
because the subject matter of the proceedings is of particular concern for the
institution®”. In this kind of interventions, the Commission has more room
for manoeuvre since generally no act — like a submitted legislative proposal —
exists, so that the institution can already indicate its views on a certain topic™.
The agents will then have more possibilities to use their argumentative skills.

3. Expert

More rarely, the Court requires the Commission to be in the case to
clarify certain aspects of the matters to be adjudicated. This request usually
takes place in direct actions, since in preliminary rulings the Commission is
already present in the procedure under Article 23 of the Statute of the Court.
More precisely, under Article 24, second subparagraph of the Court’s Statute,
the Court may require «the Member States and institutions, bodies, offices
and agencies not being parties to the case to supply all information which the
Court considers necessary for the proceedings». When the Court uses this
power, it does it on its own motion.

The participation of the Commission in the case can be considered
necessary by the Court if the issues raised in the case require an explanation
of specific elements falling within the expertise of the Commission services,
or if the Court wants to know which stance the Commission has taken on a
matter of principle.” This usually happens with written questions addressed

31 Good examples in this regard are the Commission’s interventions in cases con-
cerning the reform of the EU Staff Regulations of 2013: see General Court, 15 September
2016, Case T-17/14, Union pour 'Unité (U4U) v Council and Parliament; 15 September 2016,
Case T-456/14, TAO-AFI e. a. v Council and Parliament.

32 See for an example General Court, 27 January 2021, Case T-9/19, ClientEarth v
European Investment Bank (EIB) and 12 October 2022, Case T-502/19, Corneli v European
Central Bank (ECB).

33 A third type of intervention — consisting in an “/nwitation” from the Court to in-
tervene in the case — was provided for in the Rules of Procedure of the former Civil
Service Tribunal, namely in what lastly became Article 89 thereof (in OJ L 206, 14 July
2014, pp. 1-45).

34 See for an example Order of 10 February 2015, Case C-439/13 P, Elitaliana v
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to the Commission by the Court”, or sometimes also with a request to
produce documents™.

In such instances, the Commission is not an intervener, since it does not
support the conclusions of one of the parties and is not supposed to have a
view about the result of the case. Indeed, the Court’s Statute mentions at its
Article 24, second subparagraph, only that the request for «information» (sent
by the Court to the Commission) may be «necessary» for the decision of the
case. In this vein, the Commission has the task of providing the Court with
some technical explanations on the interpretation of a certain provision, or
with some arguments supporting the reading it has of that provision, which
is relevant for the Court.

Accordingly, the role of the agent of the Legal Service here consists in
presenting and explaining those elements and in making sure that they are
rightly understood by the parties to the case and by the judge, just like a
technical expert or a consultant invited by the judge in a case requiring a
specific expertise would do.

4. Prosecutor

Infringement proceedings are a fundamental instrument the
Commission has to “oversee” the application of EU law by the Member
States under Article 17(1) TEU. According to Articles 258 and 260(2) TFEU
if, within the framework of such proceedings, or of a case concerning the
breach of a previous judgment of the CJEU finding that a Member State has
violated EU law, the Commission is not satisfied with the reply received by a
Member State to the reasoned opinion or to the letter of formal notice under
Article 260(2) TFEU, it «may» lodge an application with the CJEU to let it
declare the infringement. Once in Luxembourg, the role of the Commission
consists in bringing the matter to the attention of the Court by highlighting
all relevant facts and qualifying them as evidence of an infringement to EU
law.

Eulex Kosovo, where the Court decided to seek the point of view of the Council and of
the Commission in a case concerning the implementation of certain measures adopted
on the basis of the Common Foreign and Security Policy (see para 6 of the Order).

3% Like in the Elitaliana case, for which oral proceedings were reopened, and the
Advocate General delivered a further Opinion.

36 'This has occurred for instance in Case F-20/14, Barmett v European Economic and
Social Committee, in which the Civil Service Tribunal applied a measure of instruction un-
der Article 71(4) of its Rules of Procedure (quoted above). Occasionally, the Court men-
tions in its final decision this contribution of the Commission (or of other institutions)
in the case: Order of 11 April 2003, Case T-392/02 R, Solvay Pharmaceuticals BV v Council,
para 46.
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In this regard, the procedural role of the Commission is akin to that of a
prosecutor, even though the way the Treaty shaped the pre-litigation stage of
infringement proceedings precludes an automatic judicial action by the
Commission®, as it usually occurs, conversely, when a prosecutor refers a
case to the court. Once in the judicial step of the infringement procedure, the
agents of the Legal Service must provide the CJEU with an objective and
clear description of the facts of the case by singling out the most relevant
elements, on which the legal finding (of the Commission) that an
infringement has been committed is based. In turn, they must neutralize any
possible counterarguments already at the stage of the application.

This last aspect is of paramount importance from a tactical point of view
since, even after the recent procedural reform having transferred to the GC
some of the CJEU’s competencies™®, infringements are still adjudicated in one
single procedural step by the CJEU. Accordingly, if not tackled and framed
in time, discussions on procedural issues risk to be held too late in the
procedure or to go simply unnoticed, and this can often occur to the
detriment of the presentation of the Commission’s position and arguments,
in those cases in which the Court decides to have neither an opinion from the
Advocate General, nor a hearing. Yet, if a hearing is organised, the further
elements put forward by the agent orally often have a decisive relevance for
the assessment of the case”.

Finally, the term ‘prosecutor’ should not be misunderstood. Indeed, on
one hand, this term only applies to the judicial step of the infringement
proceedings, whilst the pre-litigation stage thereof is always handled in a spirit
of cooperation between the Commission and the Member State concerned.

On the other hand, the mere purpose of infringement proceedings is
obtaining compliance by the Member States. This explains why in the past
the Commission asked the Court to be allowed to withdraw the application
whenever the Member State concerned eventually took the necessary
measures to eliminate the infringement™.

37'S. ANDERSEN, The Enforcement of EU Law: the Role of the European Commission, Ox-
ford, 2013, p. 29-30.

38 See infra, section 5.

3 See for instance Opinion of Advocate General Tanchev of 23 November 2021,
Case C-541/16, Compmrisison v Denmark, para 86.

40 In turn, and based precisely on the perspective of a possible withdrawal of the
case, other Member States asked to be granted leave to intervene in the case to delay the
procedure and give more time to comply to their fellow Member State, which was de-
fendant in the case brought by the Commission. This also explains why the Commission
decided to follow — as of 2017 — a more effective and a more strategic approach to in-
fringements: K. BANKS, G. VON RINTELEN, The Infringement Procedure: a Key Driver of the
Development of European Union Law, in COMMISSION LEGAL SERVICE, 70 Years of EU La,
Brussels, 2022, p. 292 and ff., at 298. See for a recent example Order of 26 September
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5. Amicus curiae

While the Commission’s role of ‘amicus curiae — i.e. of an objective and
impartial adviser in the procedure —has been growing significantly before the
national courts of the Member States as regards in particular the enforcement
of antitrust law and of State aids law*', the Commission’s Legal Service has
gained the most significant experience when acting as amius curiae in the
preliminary ruling procedure under Article 267 TFEU. This procedure has a
key role in ensuring the respect for individual rights stemming from EU law*,
and takes place also before the GC as of October 1%, 2024, following the
recent entry into force of Regulation (EU, Euratom) 2024/2019, which
granted the GC a competence in this regard®.

The Commission always intervenes in preliminary ruling procedures and
submits its assessment of the questions referred to the Court. This is a specific
role the Commission has pursuant to Article 23, second subparagraph, of the
Statute of the Court, which recalls that the Commission, just like the parties
in the main case and the Member States, «shall be entitled to submit
statements of case or written observations to the Courty. Conversely, the
Council, the Parliament or the European Central Bank can be party to a
preliminary ruling procedure if one of them considers that it has «a particular
interest in the issues raised by the request for a preliminary rulings. The
Commission has exterted this role since the creation of the European
Communities without any solution of continuity for seventy years. The
exclusive legal representation of the Commission by its Legal Service during
this time has entailed the progressive gathering of a unique know-how and
doctrine, on which the members of the Legal Service can continuously rely.
This circumstance has let the Commission contribute to the clarification and
observance of EU law in an unprecedented way, and it has also allowed the
Commission to spread the public knowledge of EU law. For instance, the
‘Celex’ numbering system used for the identification of EU acts and measures
was invented in the Commission’s Legal Service™, and then it became a more
general informatic tool, made available to the public by the Commission.

2025, Case C-519/23,Commniission v Italy.

41 See Article 15(3) of Council Regulation (EC) No 1/2003 of 16 December 2002
on the implementation of the rules on competition laid down in Articles [101] and [102]
of the Treaty, in O] L 1, 4 January 2003, pp. 1-25 and Article 29(2) of Council Regulation
(EU) 2015/1589 of 13 July 2015 laying down detailed rules for the application of Article
108 of the Treaty on the Functioning of the European Union, in OJ L 248, 24 September
2015, pp. 9-29.

42 See Court of Justice, 1° August 2025, Case C-600/23, Royal Football Club Seraing
SA, para 77; Opinion 2/13, quoted above, paras 175-176.

43 See supra, footnote 7.

4 E. ORTMANN, L'utilisation de Celex au Service juridigue de la Commission enropéenne, in
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When acting in a preliminary ruling procedures under Article 23, second
subparagraph, of the Statute of the Court, the Commission lodges written
observations. Yet, the Commission is not in any event a party to the case in
preliminary ruling procedures, except in cases in which it is a party before the
national referring court itself”. Still, even in those cases, the Commission
always lodges written observations under Article 23 of the Statute of the
Court as an ‘amicus curia¢. 'This role consists in helping the Court finding an
answer to the questions referred by the national court in an objective manner.
In other words, as one former distinguished member of the Legal Service
once put it, the interpretation that is presented by the Commission in
preliminary ruling procedures is «in support of the public interest, or at least
what [the Commission] regards as the public interest»*, which often
corresponds to what the Commission considers as the interest of the EU
itself"”. Yet, this role can have different nuances, due to the peculiarities of the
case and the arguments the Commission intends to make. The first
publication on the CJEU’s website of the Commission’s written observations
in a first wave of 257 cases allows for a more in-depth analysis of the approach
followed so far by the Commission when concretely shaping its role of anzicus
curiae under Articles 267 TFEU and 23 of the Statute of the Court™.

5.1. Preliminary rulings on validity

All preliminary rulings on validity are considered by the Commission’s
Legal Service as important cases. The sensitivity of those cases is normally
linked with the fact that the EU act — the validity of which is contested before
the CJEU in a preliminary ruling — results from a Commission proposal, ze.
from a position endorsed by the College of Commissioners.

As to the resulting duties for the agents of the Legal Service having to
present and defend the Commission’s position, it is of course expected that
the institution will ask the Court to confirm the validity of the contested EU

Informatique et droit: 20 ans d'experience, Colloque international, Strasbourg, 1987, vol. I11, p.
280-301, at p. 282.

45 See for two examples Court of Justice, 6 November 2012, Case C-199/11, Ots,
and Court of Justice, 24 February 2022, Case C-283/20, EO e. a..

46 R. LYAL, Compatibility of National Tax Measures with EU Law: The Role of the European
Commrission in Tax Litigation before the European Court of Justice, in EC Tax Review, 2015(1), p.
5-14, at p. 9; see also L. ROMERO REQUENA, La Commission devant la Cour de justice: l'exemple
de la procédure préjudicielle, in A. ROSAS E. A. (eds), The Court of Justice and the Construction of
Europe : Analyses and Perspectives on Sixty Years of Case Law, The Hague, 2013, p. 155-166,
at p. 156.

47 On these issues see P. LEINO-SANDBERG, 1he Politics of Legal Expertise in EU Policy
Making, Cambridge, Cambridge University Press, 2021, p. 148.

48 See the list of cases, quoted supra, at footnote 6.
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measure, no matter how much the co-legislators eventually departed from the
Commission proposal. This is also due to the general task the Commission
has under Article 17(1) TEU, according to which it shall «ensure the
application of the Treaties, and of measures adopted by the institutions
pursuant to them» and «shall oversee the application of Union law under the
control of the Court of Justice of the European Uniony. This role of ‘guardian
of the Treaties’ then unquestionably shapes the position to be defended in
the sense of asking the Court to uphold the validity of the EU measure, as
that measure contributes to define the content and the structure of a part of
the EU legal order.

A look into the Commission’s written observations published so far
shows that, when the illegality prospected by the referring court concerns a
measure adopted by the Commission itself under its implementing powers,
as it may occur for instance in cases concerning the combined nomenclature
(t.e. the EU nomenclature used for the classification of goods), the position
presented by the Legal Service illustrates how the Commission exerted its
competencies without going beyond the limits traced by the legislator®,
sometimes also raising aspects not thought through by the referring court
itself’. On the other hand, when the constitutionality of the EU legislation —
Ze. its possible incompatibility with primary law and most notably with the
provisions of the EU Charter of Fundamental Rights — is at stake, and when
the prospected invalidity concerns a directive, the Commission often carries
out a careful examination of the transposing powers granted to the Member
States by that act, and assesses whether the room for manoeuvre left to them
is or not consistent with EU primary law>".

In other cases, the Commission can suggest a way of solving the
prospected inconsistency of EU secondary law with EU primary law and
argue, by proposing a consistent interpretation, that the EU legislation at stake
in the main proceedings does not infringe EU primary law”.

5.2. Preliminary rulings on interpretation

A more complex approach can be identified when the questions referred
to the Court under Article 267 TFUE concern the interpretation of EU law.

49 Commission’s Written Observations of 12 January 2024, in Case C-591/23, ZCC.
Europe, paras 45-55.

50 Commission’s Written Observations of 13 October 2023 in Case C-388/23,
Golden Omega, at paras 44-46.

51 Commission’s Written Observations of 9 November 2023 in Case C-432/23,
Ordre des avocats du Barreau de Luxcembonrg, paras 36-66.

52 Commission’s Written Observations of 6 November 2023 in Case C-454/23,
K. AM., paras 45-55.
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Indeed, if a certain consistent approach can be traced in preliminary rulings
on validity, where the Commission defends the validity of the contested EU
measure, in preliminary rulings on interpretation the position can be more
articulated, given that the Legal Service can provide either a very
straightforward reading of the relevant provisions or present more than one
solution to the Court. For instance, the reply suggested can be that EU law
precludes a national rule such as that at stake in the main proceedings, or that
EU law precludes the application of that rule unless a certain condition is
tulfilled, or that EU law does not preclude such application provided that
certain limits are respected™.

While the Court is not bound to side with the Commission’s position,
and even when the Court disagrees with the Commission, the more detailed
references to the Commission’s position appear in the motivation of the
judgment, the more convincing the Commission’s Legal Service has been. In
its judgment, the Court can conclude with a position that is clearly binding
for the referring court as to the result of the case, or which provides it only
with general guidance or even with a wide discretion’. Unless the deference
to the referring court is due to the very limited competence exerted by the
EU with the adoption of the EU provision at stake before the referring
court™, such a variety of responses in the preliminary ruling procedure (that
is, from an interpretation that is more binding to one that is less binding)
often depends on how strong is the inconsistency of the national provision
with EU law™.

The choice of the precise wording to use in the observations and, more
importantly, in the suggested replies depends on many factors, like the subject

53 Commission’s Observations of 7 December 2023, in Case C-503/23, Centro di
assistenza doganale Mellano; Commission’s Observations of 10 October 2023, in Case C-
369/23, VVivacom Bulgaria.

54 K. LENAERTS, P. VAN NUFFEL and T. CORTHAUT, EU Constitutional Law, Oxford,
2021, p. 780-783. The Commission can also propose one of these three alternative solu-
tions in its written observations; see for an example in each category, respectively, Com-
mission’s Observations of 22 August 2023, in Case C-253/23, ASG 2; Commission’s
Observations of 22 September 2023, in Case C-339/23, Horyzont and Commission’s Ob-
servations of 22 September 2023, in Case C-322/23, Lafoni; Commission’s Observations
of 25 September 2023, in Case 349/23, HB (sce the reply to the first question) and Com-
mission’s Obsetrvations of 22 February 2024, in Case C-664/23, Caisse d’allocations famii-
iales des Hauts-de-Seine.

55 Commission’s Observations of 11 July 2023, in Case C-187/23, A/lbansy.

56 Commission’s Obsetvations of 25 May 2023, in Case C-767/22, 1Dream (teply to
the fourth question). Sometimes this inconsistency can directly stem from primary law:
see Commission’s Observations of 17 May 2023, in Case C-18/23, Dyrektor Krajowej In-
Sformagji Skarbowej (Mode de gestion d'un OPC).
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matter of the case, the kind of provision to be interpreted by the Court™’, the
presence of strategic indications on litigation the agents identified in
discussing with their colleagues and hierarchy due to the possible political
sensitivity of the case and the individual approach of the agents, which may
be different according to their background and personality™®.

The nature of the assessment the referring court performs in the main
proceedings may also have a bearing on the formulation of the suggested
replies. For instance, the balancing exercise of two constitutional values (7
casn the right to reputation of a company mistreated in the press and the
freedom of the press, which could be compromised in case of a high financial
penalty requested by that company for reputational damage against the
journalist) often brings the Commission to suggest in a more precise way how
the referring court could decide the main case without breaching EU law,
rather than merely providing a certain interpretation of the EU provisions
concerned”.

5.2.1. Upfront positions

In some preliminary rulings on interpretation, rather than wondering
about the interpretation of EU law as such, the referring court cleatly asks the
CJEU whether a certain domestic provision is consistent with EU law. In
these cases, which are tellingly called in literature as consisting in an

57 For instance, a question concerning the interpretation of a constitutional provi-
sion like Article 101 TFEU entailed a suggested reply of 12 lines: Commission’s Obser-
vations of 24 January 2024, in Case C-606/23, Tallinna Kaunbamaja Grupp et KLA Auto. This
degree of detail was due to the significant implications of the interpretation of that pro-
vision such as the possible lodging of an action for damages at national level.

58 For instance, it is a matter of personal taste referring to Articles 45 and 56 TFEU
not as such, but as, respectively, the freedom of movement of workers and the freedom
to provide services: Commission’s Observations of 29 September 2022, in Case C-
387/22, Nord Vest Pro Sani Pro. It is again a choice of the agents to propose an interpre-
tation that follows explicitly the classic hermeneutic canons of EU law (i. e. the literal
interpretation, the systemic interpretation and the teleological one: Commission’s Obser-
vations of 25 January 2024, in Case C-612/23, Verbraucherzentrale Berlin (Notion de durée
d'engagement initiale). However, the wording of a suggested reply to the Court depends very
much on how the question is framed by the referring court and on how the Commission
understands it (see, for instance, in a case concerning the fundamental question of
whether a EU provision had direct effect, Commission’s Obsetvations of 8§ August 2023,
in Case C-243/23, Drebers, in the suggested reply to the second question and, for a similar
case concerning the “Znvocabilité d'exclusion’, Commission’s Observations of 20 July 2023,
in Case C-230/23, Reprobel, in the suggested reply to the second question). See also Com-
mission’s Observations of 27 November 2023, in Case C-501/23, Finanzamt Wilmersdorf
(Actifs d'indépendant), on the interpretation by analogy.

59 See for instance Commission’s Observations of 23 January 2023, in Case C-
633/22, Real Madrid Club de Futbol.
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‘alternative’ use of the preliminary ruling procedure on interpretation,” the
Court recalls that it does not express a view on the EU-consistency of a
domestic rule or of a national measure, but that it provides the national court
with clarifications that can let it «decide the issue of compatibility in the case
before it».!

Admittedly, the role of the Commission’s Legal Service remains also in
this procedure that of an amicus curiae. However, given the framing of the
questions asked by the referring court and its likely acceptance as such by the
Court, the written observations of the Commission tend to be based on the
issue of consistency of domestic law with EU law. Sometimes, the
Commission clarifies the obligations stemming from EU law on the national
authority concerned with the purpose of avoiding an infringement®, or it may
also state clearly that Member States are not allowed by EU law to adopt
certain provisions®.

The position eventually expressed in the Commission’s written
observations in these cases is rarely formulated against the national provision
or measure at stake in the main proceedings, and it is drafted rather as
concerning ‘circumstances such as those at stake in the main proceedings™.
This wording helps a national court of another Member State, which is
concerned by an identical provision to decide how to adjudicate on the case.

However, a very clear stance is unavoidable in some cases when, for
instance, the Commission has already opened infringement proceedings
concerning the same national provisions, or when the referring court wonders
about a certain interpretation of EU law, which is contested by the
Commission in a pending infringement procedure®. It could also happen that

0 See recently G. GRECO, I/ c.d. uso alternativo del rinvio pregindiziale d’interpretazione, in
Rivista di Diritto internazionale privato e processuale, 4/2023, p. 915 ss., in particular at p. 929-
932.

61 Court of Justice, 7 Matrch 1989, Case 215/87, Schumacher, para 6.

62 Commission’s Obsetvations of 31 July 2023, in Case C-144/23, KUBERA. In
that case, the authority was a last instance jurisdiction, and the question asked concerned
the extent to which that jurisdiction could avoid making a reference for a preliminary
ruling without breaching Article 267 TFEU.

63 Commission’s Obsetvations of 26 May 2023, in Case C-63/23, Sagrario.

64 Commission’s Observations of 11 December 2023, in Case C-527/23, Wheather-
Jord Atlas GIP SA.

65> See for an example concerning the interpretation of the notion of ‘commercial
transaction’ in the Late Payments Directive (Directive 2011/7/EU of the European Pat-
liament and of the Council of 16 February 2011 on combating late payment in commer-
cial transactions, in OJ 2011 L 48, p. 1), the three preliminary ruling procedures C-
156/24, STM ; C-157/24, GMG and C-183/24, §.P.E.I, and the infringement procedure
C-394/24, Commission v Italy, all pending at the dme of writing. The preliminary ruling
requests were made by the Italian Corte di cassazione after the Commission had brought
infringements. On the interplay between a preliminary ruling procedure on interpretation
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the preliminary ruling request is made after infringement proceedings have
been closed. In this case, and despite such closure, the Commission’s view
that a national provision or a certain reading thereof is inconsistent with EU
lawcan still be validly put forwardin a preliminary ruling procedure®.

In all these cases (also called “prejudicielles infractionnelles”, since they
relate to the question of the EU consistency of a domestic measure or of an
interpretation thereof), the amicus curiae role of the Commission is less
prominent, and its position as enforcement authority gains more relevance.
Pleading such cases is close to pleading an infringement in Court, even though
a good Commission agent will always be careful in highlighting that the
Commission is not a party in the case but it is only there as an amicus curiae,
and that it is entirely up to the referring court to draw the necessary
conclusions on the consistency with EU law of the domestic provision(s) or
of their interpretation at issue in the main proceedings

Defining the Commission’s position can be an easy task when the
answers to the questions referred to the CJEU follow in a clear way from a
plain interpretation of the relevant EU provisions, possibly corroborated by
a reference to the lawful practice of the Commission’s services.

Thus, occasionally, the Commission can be more explicit, by clearly
indicating what rules Member States are not allowed by EU law to adopt”’, or
it can provide a more radical view by stating either what EU law does not
allow to do more in general®, or that national law is consistent with EU law
only if certain obligations under EU law are fulfilled”. The Commission can
even clarify the interpretation of a specific EU law provision in order to

and infringement proceedings see the Communication from the Commission EU /law:
Better results through better application, in 2017/C 18/10, at p. 5.

66 Commission’s Observations of 7 August 2023, in Case C-242/23, Tecno*37.

67 Commission’s Observations of 27 March 2024, in Case C-753/23, Krasiliva (pages
14-22, concerning the reply to the first question); see also Commission’s Observations
of 10 November 2023, in Joined cases C-256/23 and C-290/23, Eurapean Chemicals Agency
(ECHA).

68 Commission’s Observations of 13 October 2023, in Case C-392/23, Rustrans
SRL.

% Commission’s Observations of 19 June 2023, in Case C-126/23, Burdene. Accord-
ing to the way the referring court has framed the preliminary questions, this clarification
can have even a wider scope and concern also other obligations under EU law that are
not directly linked with the subject matter of the main proceedings: Commission’s Ob-
servations of 30 May 2023, in Case C-88/23, Parfiimerie Akzente (reply to the first ques-
tion). In turn, it can happen that factual clarifications can allow the Commission to ex-
plain that certain specific questions do not fall within the scope of EU law: Commission’s
Observations of 10 November 2023, in Case C-398/23, PT II; Commission’s Observa-
tions of 8 December 2023, in Case C-421/23, ONSS (Faux certificats A T; see the suggested
reply to the first question).
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suggest a reply on the compatibility with that provision of a national rule
adopted to eliminate an infringement”.

Moreover, the Commission can confine the suggested reply (on the
inconsistency of national law with EU law) to a specific act or even a
provision thereof”, or to a group of provisions™ . In turn, the conclusion that
EU law precludes a certain interpretation can depend on other elements the
referring court has to ascertain”.

When the domestic provision clearly allows for more than one reading,
the view that EU precludes a certain provision from being applied in a certain
way boils down to an exclusion of the interpretation underlying that
application™. Such an exclusion is sometimes due to the effects that the
decision of the main case based on that interpretation could entail ®. Those
effects can be clearly identified — and then provoke a very straightforward
position of the Commission — when the interpretation at hand is either
contained in an administrative measure that is contested before the referring
court”®, or when it results from the wording of the national provision itself,
which implements or transposes the EU provision in domestic law”".

70 Commission’s Obsetvations of 21 November 2023, in Case C-419/23, Nemzeti.

71 Commission’s Observations of 6 June 2024, in Case C-135/24, John Cockerill.

72 Commission’s Observations of 19 December 2023, in Case C-601/23, Crédit
Suisse Securities (Europe).

73 Commission’s Observations of 19 September 2023, in Case C-331/23, Dranken
Van Eetvelde ; Commission’s Observations of 13 September 2023, in Case C-314/23,
Stavla. For a detailed list of compatibility conditions see Commission’s Observations of
19 December 2024, in Case C-295/23, Halmer Rechtsanwaltgesellschaft (reply to the second
question).

74 Commission’s Observations of 21 February 2024, in Case C-642/23, Flightright
(Compte de fidélité). For a similar case see Commission’s Observations of 15 March 2024,
in Case C-664/23, Caisse d’allocations familiales des Hauts-de-Seine.

75 Commission’s Observations of 12 December 2023, in Case C-531/23, Loredas;
Commission’s Observations of 22 November 2023, in Joined Cases C-403/23 and C-
404/23, Luxcone and Gi. One S.p.A..

76 Commission’s Observations of 14 December 2023, in Case C-578/23, Ceskd re-
publika - Generdlni finanini reditelstvi; Commission’s Observations of 14 December 2023, in
Case C-510/23, Trenitalia; Commission’s Observations of 30 November 2023, in Case C-
461/23, Unmveltforum Osnabriicker Land e. 17.; Commission’s Observations of 15t March
2023, in Case C-683/22, Adusbef.

77 Commission’s Observations of 4 March 2022, in Case C-548/21, C.G. Sometimes
the Commission can propose to identify the applicable national rules according to the
EU rules that those national rules are supposed to implement or transpose: Commission’s
Observations of 21 November 2023, in Case C-507/23, Patérétdju tiesibu aigsardzibas centrs.
The Commission can also explain that certain EU provisions do not apply in the main
proceedings: Commission’s Observations of 25 May 2023, in Case C-49/23, 1Dream OU

e d.
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Depending on the particularities of the case, the Commission can also
propose a main suggested reply and another one in the alternative,”® which
can consist of recalling the faculty Member States have to adopt certain
measures’’, or that it is ‘indifferent’ to EU law whether a certain domestic
provision is applied®. A further alternative reply from the Commission can
be that the legal qualification of a certain fact depends on the interpretation
of a possibly relevant provision of international law®".

In case of a hearing, the Commission can always finetune and clarify its
position, also because it is only at that moment that the written observations
of the main parties to the main proceedings and of the other interested parties
under Article 23 of the Statute of the Court become known. More concretely,
at the hearing the Commission always takes the floor after the parties to the
main proceedings, after the Member States and after possibly all other EU
institutions. Thus, the Commission’s agent will be able to present the
Commission’s position and, at the same time, to corroborate it vis-a-vis the
positions already expressed by the other parties present at the hearing. To do
that efficiently, a good way to complete the Commission’s position is adding
a couple of sentences already in the initial oral statement, which have the
purpose of rebutting the arguments of the other parties. However, as the oral
statement is normally translated simultaneously, the agent pronouncing the
statement shall use some tricks to not make the interpreters get ‘lost in

translation’®2,

5.2.2. More nuanced positions

More nuanced positions in preliminary rulings on interpretation can be
due either to an unclear formulation of the questions referred by the national

78 Commission’s Observations of 4 October 2023, in Case C-379/23, Guldbrev,
Commission’s Obsetvations of 15 January 2024, in Case C-562/23, T-2.

79 Commission’s Observations of 18 July 2023, in Case C-200/23, Agentsia po
ypisvaniyata.

80 Commission’s Observations of 20 December 2022, in Case C-585/22, Staatssecre-
taris van Financién.

81 Commission’s Observations of 1 December 2023, in Case C-526/23, 1V arius-
Systems; «possibly relevant» since it is up to the referring court — only competent judge to
ascertain the facts of the case — to decide whether that provision of international law is
relevant for te case.

82 This can be done, when adding some sentences to the speech, with a statement
announcing, «and now I wish to add to the text previously distributed to the interpreters that |[.. . ».
After pronouncing the added part to the speech, the agents have to flag to the interpreters
that they come back to the initial speech contained in the text distributed to the inter-
preters. This can be done with a sentence mentioning «for the interpreters I am now at point
X of my speech», which explains incidentally why it is so useful to provide the Court’s in-
terpreters with a text having numbered paragraphs.
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court, or to a more detailed approach that the ‘client’ Commission service,
that is, the service competent for the policy area concerned by the referred
questions, asked the Legal Service to follow. Still, such requests from the
Commission service concerned must be translated in positions to be
defended in Court, for which it is necessary to find credible arguments.

A first example of a more nuanced approach can be found in cases in
which the Commission proposes to the Court to reply to the referring court
in the sense that EU law precludes a certain provision or a certain
interpretation thereof unless certain conditions are met®’, meaning that, if
those conditions are not met, that provision or that interpretation is not
compatible with EU law. According to a more subtle approach, a suggested
reply can also be that EU law does not preclude a certain provision or a certain
interpretation thereof provided that certain limits are respected™. These limits
can be worded in a mild way®, e.g. by singling out the elements that would
justify the application of certain national provisions®*.

At other times, however, this alternative formulation can also depend on
the lack of information by the referring court about an important aspect of
the case”’. For instance, the Commission can propose to the Coutt to reply
that EU law does not preclude a particular domestic provision or
interpretation if the referring court clearly establishes the existence of specific
factual elements™. Or it can suggest to teply that a certain decision can be

83 Often indicated with a wording saying that EU law does not preclude ‘in princi-
ple’ a certain provision of national law: Commission’s Observations of 18 July 2024, in
Case C-277/24, Adjak, paras 50; Commission’s Obsetvations of 15 February 2024, in
Case C-640/23. See also Commission’s Observations of 8 May 2023, in Case C-16/23,
FA.RO. Sometimes the Commission can even suggest modalities to make an administra-
tive practice consistent with EU law: Commission’s Observations of 30 November 2023,
in Case C-506/23, SC Network One Distribution Sri.

84 Commission’s Observations of 15 May 2024, in Case C-16/24, Sinalov, sce in pc.
para 43; Commission’s Observations of 19 December 2023, in Case C-575/23, FT, AL,
ON, concerning the application of a certain provision implementing an EU provision
(reply to the first question).

85 Commission’s Obsetrvations of 7 May 2024, in Case C-800/23, DRINKS 52. The
issue can concern also national provisions widening the scope of notions of EU law:
Commission’s Observations of 9 January 2024, in Case C-550/23, Agentsia 3a darzhavna
finansova inspektsia. Sometimes these conditions can be very detailed: see Commission’s
Observations of 19 July 2023, in Case C-205/23, Engie Romania SA (the suggested reply
to the second question).

86 Commission’s Observations of 6 September 2023, in Case C-248/23, Nowo
Nordisk.

87 See for a clear example Commission’s Observations of 24 May 2023, in Case C-
73/23, Chaudfontaine Loisirs (reply to the first question).

88 Commission’s Observations of 13 March 2024, in Case C-674/23, AEON
NEPREMICNINE e.a..; Commission’s Obsetvations of 20 July 2023, in Case C-217/23,
Laghman, see the suggested reply to the second question.
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taken by the administration if that decision is subject to judicial review®, or if
the corresponding judicial proceedings comply with certain requirements.”
This las conclusion can also entail an assessment of the rules applicable to
those proceedings’’.

In other cases, the referring court remains silent on key legal aspects of
the main proceedings, as it can occur in a public procurement case, in which
the referring court omits to explain the legal nature of the contract at stake,
Ze. whether it is a public contract or a concession. The suggested replies will
then necessarily depend on the precise definition of this legal nature and will
be worded in a certain way or in another according to one of the alternatives
that the referring court will eventually establish®.

More in general, when the need to add further requirements or
conditions to the suggested reply is prompted by the lack of factual input
from the referring court, the Commission is generous in filling those lacunae
with further elements that the referring court shall have to assess”, and which
can be found in the national file”. This is perhaps a clear example of the
Commission’s role as amicus curiae, ze. that of providing the Court with as
many elements as possible”.

On the other hand, a wide description of the legal issues the referring
court has to adjudicate upon can always trigger a generous suggested reply
from the Commission. For instance, very broad questions on the
compatibility of national law with EU law can bring the Commission to
remind the referring court of the obligations Member States have in a
situation like that at stake in the main proceedings™, or of what certain

89 Commission’s Observations of 5 April 2023, in Case C-763/22, Procurenr de la
Républigue.

% Commission’s Observations of 14 July 2023, in Case C-118/23, Getin Holding e.a.
(reply to the first question); Commission’s Observations of 27 February 2024, in Case C-
583/23, Delda, concerning the competencies of national authorities.

91 See for instance Commission’s Observations of 1st September 2023, in Case C-
302/23, Marek Jarocki.

92 See for an example Commission’s Observations of 21 April 2023, in Joined Cases
C-728/22, C-729/22 and C-730/22, Anib e. a.

93 Commission’s Observations of 22 January 2024, in Case C-613/23, Herdijk, in
particular see paras. 20 and 29.

9 Le. the file that is sent from the national referring court to the Registry of the
CJEU.

% For an example of a true ‘vademecum’ suggested as possible reply to the referring
court see Commission’s Observations of 5 December 2023, in Case C-518/23, Bun-
desverband der 1 erbrancherzentralen und 1 erbrancherverbande — 1 erbrancherzentrale Bundesverband
el

96 Commission’s Observations of 27 November 2023, in Case C-476/23, Star Post.
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economic operators can or cannot do when a certain piece of EU legislation
is applied”.

In the same vein, a generous description of the facts of the main case by
the referring court can prompt even more articulated suggestions by the
Commission, according to the different legal consequences stemming from
each factual detail”. Sometimes, and independently from the precision of the
referred questions, the Commission can infer from the description of the case
which further factual developments are possible, and can then, on that basis,
propose further and more detailed alternative interpretations to the Court”.

On the contrary, a poor description of the facts of the case or of the
reasons having prompted the referring court to make a request for a
preliminary ruling can announce the end of the case. In these circumstances,
the Court may consider that this lack of elements makes the reference
inadmissible, despite all possible details provided in the meantime by the
Commission in its written observations'”.

Very detailed suggested replies by the Commission can be often due to
the implicit request of the referring court to have an indication on how to
handle the case by applying the interpretation that the Court will eventually
deliver'”, or, more generally, to the simple fact that there can be more than

one suggested reply per question'”.

97 Commission’s Obsetvations of 6 October 2023, in Case C-376/23, Baltic Container
Terminal ; see in a similar vein Commission’s Observations of 10 July 2022, in Case C-
247/23, /P (reply to the second question).

98 See for some examples Commission’s Observations of 18 March 2024, in Case
C-725/23, Tusnia, at para 16 and following; see also Commission’s Observations of 13
October, in Case C-393/23, Athenian Brewery et Heineken; Commission’s Observations of
11 September 2023, in Case C-236/23, Mutuelle assurance des travailleurs mutualistes (Matmunt)
and Commission’s Observations of 3 June 2022, in Case C-119/22, Teva (second part of
the reply to the first question); Commission’s Observations of 12 January 2023, in Case
C-596/23, Pobjanri.

9 Commission’s Observations of 22 February 2024, in Case C-677/23, Slovenskd
sporiteliia (Informations dans les contrats de crédit amx consommatenrs); Commission’s Observa-
tions of 25 July 2024, in Case 270/24, Granulines Investment e. a. (three questions prompted
five replies, with further alternatives); Commission’s Observations of 4 October 2023, in
Case C-347/23, Zabitén.

100 For a striking example see Commission’s Observations of 22 May 2023, in Case
C-784/22, “Solvay Sodi” AD (where the compatibility with EU law of the interpretation
considered by the referring court was presented as being contingent on the respect of
several conditions), and the Court’s reply with the order of manifest inadmissibility in
that Case of 12 February 2025.

101 Commission’s Observations of 24 November 2023, in Case C-472/23, L. (an
example of a two-pages-long suggested reply). See also Commission’s Observations of
18 November 2023, in Case C-441/23, LM and Commission’s Observations of 13 July
2023, in Case C-175/23, Obshtina Svishtov.

102 Commission’s Observations of 25 July 2022, in Case C-230/24, Banco Santander.
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Detailed suggested replies can also be unavoidable when the number and
coverage of the questions asked makes it impossible for the Commission’s

Legal Service to stick to the limitation contained in the Practice Directions to

the parties of writing not more than 20 pages in the written observations'”.

Occasionally, to better explain the Commission’s position annexes or even

pictures have been added to the written observations!™.

Conversely, a thorough legal assessment by the referring court of the
issues involved in the reference can also entail a simplification of the answer,
since more questions can be covered by a single reply'”. The suggested reply
can even be simpler, should the Commission take the view that the current
stage of development of EU law does not preclude the consistency with the
Treaties of a certain national measure or of a certain interpretation of national
lawl ()()‘

6. Adviser

According to Article 281, second subparagraph, TFEU, modifications to
the Statute of the Court (except for Title I and Article 64 thereof) may be
adopted at the request of the Court following, zter alia, a ‘consultation’ of the
Commission. Accordingly, when a procedure for the modification of the said
Statute is triggered by that request, the Commission delivers an opinion,
which is not published in the Official Journal of the European Union even though

107

it is usually publicly available™".

103 See Commission’s Observations of 13 December 2023, in Case C-300/23, NB,
where more than 10 questions brought about written observations of more than 50 pages.
For another case of 50 pages for 13 questions see Commission’s Observations of 24
January 2023, in Case C-603/22, M.S. e.a. (Droits procéduraux d'une personne minenre). The
pages’ limitation appears at page 15 of the “Practice directions to parties concerning cases bronght
before the Court”, in OJ 2024 L. 30 August 2024.

104 See for annexes Commission’s Observations of 9 February 2024, in Case C-
620/23, NOV” ZHIVOT 1919; for pictures see Commission’s Observations of 21 De-
cember 2023, in Case C-567/23, BG Technik CS, at pages 8 and 26-28.

105 Commission’s Obsetvations of 8 July 2024, in Joined Cases C-185/24 and C-
189/24, Tudmur, for an example of three questions merged in one suggested reply, see
Commission’s Observations of 11 March 2024, in Case C-684/23, Latvjas Sabiedriskais
Auntobuss, at paras. 15-23. See also Commission’s Observations of 11 April 2024, in Joined
Cases C-746/23 and C-747 /23, Cividale and Flag.

106 Commission’s Observations of 26 May 2023, in Case C-793/22, Biohenp Concept.

107 See for instance the last Commission Opinion of 10 March 2023, COM(2023)
135 final, on the draft amendment to the Protocol on the Statute of the Court of Justice
of the European Union, presented by the Court of Justice on 30 November 2022, avail-
able on Eulex, mainly concerning the request of the Court to use the possibility provided
for in the first subparagraph of Article 256(3) TFEU to transfer to the General Court
jurisdiction to hear and determine questions referred for a preliminary ruling under Arti-
cle 267 TFEU in specific areas laid down by the Statute. The Commission Opinion led
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The Legal Service prepares the opinion following an internal discussion
that involves all the teams concerned. The text is then adopted by the College.
The purpose of these different inputs is defining a comprehensive position,
which also allows the Commission to express some critical remarks on the
envisaged modifications.

Tellingly, the opinion does not contain a legal stance on a specific issue
of interpretation of EU law and the consultative role of the Commission has
several particularities. First, the Legal Service, which usually reviews a text
prepared by other services, drafts here a text itself, which is then endorsed by
the College. Second, contrary to all other roles played by the Commission vis-
a-vis the Court and discussed so far, in which the interpretation of EU law is
always presented about an individual case with its specific facts, when acting
as an adviser the position eventually presented by the Commission touches
upon issues of EU law in general. Third, the stance eventually taken on the
proposed amendments and presented under Article 281, second
subparagraph, TFEU is based on the experience gained by all individual
members of the Legal Service.

7. Conclusions

The agents of the Commission before the GC or the CJEU have
different backgrounds. Some of them join the Service immediately after
winning a competition or a selection procedure'”, others after having
practised as barristers in the private sector or after having worked in the
national administration. Others join the Legal Service as fully qualified lawyers
and after having already worked for the institution in a Directorate-General,
on some occasions by also adding to their experience a period of activity in
the academia. However, as different and multifarious the experience of the
Commission’s agents may be, there are two main professional skills, which
shape the Commission’s different roles of barrister, expert, amicus curiae,
prosecutor and adviser before the EU Courts.

First, a good agent of the Legal Service speaks the ‘same language’ as that
of the judge, who is not worried of getting a negative answer to the questions
asked, but only that those questions are answered and not merely replied to.
Thus, as regards the content of the Commission’s position, may it be on a
specific question in a technical annulment action or on a wider issue in a
preliminary ruling procedure, the agent has to ‘translate’ the - often technical
- views of the colleagues working in the different Directorates-general of the
Commission on a specific area of EU law in a legal and more general

to the adoption of Regulation (EU, Euratom) 2024/2019, quoted above.
108 Should they be recruited as (contractual or temporary) agents and not as officials.



468 GIACOMO GATTINARA

terminology, which matches concepts and definitions rooted in the case-law
of the Court. The agent has then the essential task of ensuring that that
reading of a specific EU provision is clearly presented and understood by the
Court, who will decide whether endorsing it or not. This is a fundamental role
the Legal Service has in ensuring that the precious and unique technical
expertise of the different Directorates-General of the Commission develops
in a legally sound context.

Second, even the Legal Service has lawyers with a specific expertise.
However, if there are specialists in the Service in certain areas like competition
law, trade defence or protection of personal data, the Legal Service works as
a ‘horizontal service’ for the institution. It does not have a ‘cabinet de tutelle’
like a Directorate-General and, as it is a central service of the Commission, it
only depends on the President'”. Thus, a further important skill an agent of
the Commission’s Legal Service must have is the clear understanding, when
writing or speaking, of the more general implications for other areas of EU
law of the case, and of the Commission’s position presented to the Court in
that case. This skill can be easily acquired thanks also to the rule, introduced
in 1977 in the Commission’s Legal Service, of the compulsory ‘rotation’ of
the Members of the Service from a team to another after a certain period of
time''’. The ensuing mutual exchange between different lawyers in the Service
shows what Judge Pierre Pescatore called the esprit de corps of the Legal
Service'"!, with the effect of letting the members of the Service accomplish
the most important task they have, which is ensuring the credibility of the
Commission before the EU Coutts.

109 For example, the Director General of the Commission takes part in the prepa-
ration by the President’s Cabinet of the Commission meetings (since 2001): M. PETITE,
Le meétier de Directenr général du Service juridique de la Commission enropéenne, in Revue des affaires
européennes, 2007-2008/3, p. 517 - 521, at 519.

110 D. CALLEJA, T. MAXIAN RUSCHE, Introduction, in COMMISSION LEGAL SERVICE,
70 Years of EU Law, quoted, p. 1 ets., at p. 22.

11 Quoted in C. D. EHLERMANN, The Role of the Legal Service of the Commrission of the
European Communities in the Creation of Community Law, in The Exeter Lecture in Enropean
Community Law, 24 April 1971, p. 1-23, at 23.
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ABSTRACT

The European Commission’s Legal Service represents the Institution
before the Court of Justice and the General Court of the European Union,
before national courts, international courts and courts in third countties,
but it is not only the institution’s lawyer. The members of this service also
play many other roles, such as public prosecutor in infringement
proceedings or expert. However, it is the role of amicus curiae in preliminary
rulings that remains the most interesting to examine, particularly following
the publication of the written observations submitted by the Commission
in preliminary ruling cases closed as of 1st of September 2024.

Il servizio giuridico della Commissione Europea rappresenta
Iistituzione in giudizio dinanzi al Tribunale dell’Unione, alla Corte di
giustizia, ai giudici nazionali, alle giurisdizioni internazionali ed ai giudici
di paesi terzi, ma non ¢ solo l'avvocato dell’istituzione. I membri del
Servizio giuridico svolgono molte altre funzioni, come ad esempio quelle
di pubblico ministero nel contesto della procedura per inadempimento (o
di ‘infrazione’) o di esperto. Tuttavia, il ruolo di amicus curiae svolto nel
rinvio pregiudiziale rimane di gran lunga quello piu interessante da
esaminare, in particolare alla luce della pubblicazione delle osservazioni
scritte della Commissione nelle pregiudiziali decise a partire dal 1°
settembre 2024.

Le Service juridique de la Commission européenne représente
Iinstitution devant le Tribunal de ’'Union et la Cour de justice, devant le
juge national, les juridictions internationales ainsi que devant les juges des
pays tiers, mais il n’est pas seulement 'avocat de I'institution. L.es membres
de ce Service jouent aussi beaucoup d’autres roles, comme ceux de
ministéere public dans le cadre de la procédure en manquement (ou
‘d’infraction’) ou d’expert. Pourtant, c’est le role de ‘amicus curiae’ dans le
cadre du renvoi préjudiciel qui demeure le plus intéressant a examiner,
notamment a la lumicre de la publication des observations écrites
présentées par la Commission dans les affaires préjudicielles cloturées a
partir du ler septembre 2024.






