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Introduction

The Aarhus Regulation (namely Regulation 1367/2006)" binds the
EU institutions and administrative bodies to respect the obligations
stemming from the Aarhus Convention, the 1998 UNECE Convention
enshrining the three key procedural rights related to the protection of
the environment. These are: the right to environmental information,
the right to participate in environmental decision-making, and the right
to access to justice in environmental matters.

The Aarhus Regulation was amended in 2021° and its reform
opened new opportunities for environmental organisations to chal-
lenge the legality of EU administrative acts contravening provisions of
EU environmental law. Since its reform, practitioners and academics
have long awaited the opportunity to measure the impact of the reform
on the legal mobilisation efforts of NGOs as well as on the case law of
the Court of Justice of the EU (CJEU). Despite remaining ctiticism’, a

“The views and opinions expressed in this text belong solely to the author, and do
not reflect the view of the European Commission.

1 Regulation (EC) n. 1367/2006 of the Eutopean Patliament and of the Council of
6 September 2006 on the application of the provisions of the Aarhus Convention on
Access to Information, Public Participation in Decision-making and Access to Justice in
Environmental Matters to Community institutions and bodies, in OJEU, L 264 of 25
September 2006.

2 Regulation (EU) n. 2021/1767 of the European Patliament and of the Council of
6 October 2021 amending Regulation (EC) n. 1367/2006 on the application of the pro-
visions of the Aarhus Convention on Access to Information, Public Participation in De-
cision-making and Access to Justice in Environmental Matters to Community institutions
and bodies, in OJEU, L 356 of 8 October 2021.

3 M. ELIANTONIO, J. RICHELLE, Holding the EU Accountable for Environmental Law
Viiolations: Legitimacy Assets, “Complete” System of Remedies and Unexplored Pathways, in
EEEILR, 2025, p. 52 ff.

Fascicolo 1/2026 ISSN: 2975-1306



few key victories* for NGOs have already shown some positive outcomes
of the 2021 reform for the European environmental movement. In this
regard, the present case note intends to provide a deeper understanding
of the first in a series of victories for NGOs under Article 12 of the ‘new’
Aarhus Regulation, that is the one occurred in Case T-399/23 ClientEarth
and Collectif Nourrir v Commission’, where — as it will be outlined — the two
NGOs involved obtained the annulment of the Commission’s decision
approving France’s Common Agricultural Policy (CAP) Strategic Plan for
2023-2027.

Here below, I will now set out the background of the case and the
main findings of the Court laid down in its judgment. In the final part, I
will provide some critical remarks on what this ruling might entail for fu-
ture environmental litigation.

The Background of the Case

On 29 October 2025, the General Court of the EU (GCEU) was
called upon to rule on an action for annulment brought under the ‘new’
Aarhus Regulation by two environmental NGOs, namely ClientEarth and
Collectif Nourrir. The action sought to obtain the annulment of the deci-
sion by which the European Commission rejected the NGOs’ request for
internal review — brought under Article 10 of the Aarhus Regulation —
related to the Commission’s approval of France’s Common Agricultural
Policy (CAP) Strategic Plan for 2023-2027 (hereinafter ‘the French plan’)
under Regulation (EU) 2021/2115°. The CAP Strategic Plans include the
intervention strategies, and the CAP instruments each EU country will use
from 2023 to 2027 to achieve the CAP objectives’. They ensure coherence
across the CAP instruments, and the strategic and complementary use of
resources”.
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According to the applicants, in assessing the French plan, the Com-
mission had exceeded its competence by approving it even though the
plan was incompatible with the essential requirements of Regulation
2021/2115. On the other hand, the applicants claimed that the Commis-
sion had made several manifest errors of assessment, in particular on ac-
count of the failure of the French plan to contribute effectively to the
achievement of the specific objectives set out in Article 6(1) (d) to (f) of
Regulation 2021/2115 aimed at mitigating climate change, protecting nat-
ural resources by reducing chemical dependency and halting and reversing
biodiversity loss (‘the specific environmental and climate objectives’).

In November 2022, the applicants submitted a request for internal
review against the decision by which the European Commission approved
the French plan. The EU executive rejected the request, and the applicants
then challenged such denial before the GCEU under Article 12 of the
Aarhus Regulation and Article 263(4) TFEU.

The Judgment of the Court

First, when ruling on the admissibility of the case, the Court was asked
by the Commission to dismiss some of the arguments advanced by the
applicants on grounds of (in)consistency between the request for internal
review and the subsequent action for annulment. The Commission held
that some of the arguments presented by the applicants before the GCEU
had not been first submitted in the internal review request. Indeed, there
is a consolidated case law’ of the CJEU confirming that the action for
annulment against the denial of a request for internal review cannot in-
clude new pleas, which were not first included in the internal review re-
quest. However, the Court added an interesting point, that is that the ap-
plicants must be given the opportunity to ‘respond’ on the substance of
the decision rejecting their internal review request'. On this aspect, the
Court found that the arguments of the applicants did not go beyond the
subject matter of the contested decision'".

Regarding the merits of the NGOs’ action, the EU judges recalled
their consolidated case law when it comes to ruling over measures entail-
ing complex technical and scientific assessments. Indeed, the Court stated
that the intensity of judicial review over EU acts based on complex tech-
nical and scientific assessments challenged under Article 12 of the Aarhus
Regulation does not differ from the one exerted over EU acts challenged

9 See, inter alia, Coutt of Justice, 12 September 2019, Case C-82/17 P, TestBioTech
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directly under Article 263(2) and (4) TFEU". The Court emphasised that,
in undertaking this type of assessments, the Commission enjoys broad dis-
cretion and its judicial review over the use of such discretion is limited to
check whether the Commission made a manifest error of assessment or
misused its powers".

Having said that, in the first set of arguments the applicants held that
the Commission had exceeded its competence by approving the French
plan even though this was incompatible with the essential requirements of
Regulation 2021/2115. The applicants argued that the Commission, when
approving the French plan, committed an error of law by basically breach-
ing Article 118(3), (4) and (6) of Regulation 2021/2115. In their view, the
Commission adopted an excessively restrictive interpretation of its own
powers of review, which should not be limited to verifying compliance
with the formal requirement obliging national authorities to provide the
Commission with all the necessary information relating to the proposed
strategic plan'*. According to the NGOs, the Commission should also
check the substantive conditions set out in the strategic plan proposal and
such an assessment should be based not only on information presented by
the Member State, but also on the own knowledge of the Commission
and, where appropriate, the technical reports available on the subject”.

In particular, Article 118 lays down the rules to be followed in the
approval of CAP strategic plans and paragraphs 3 and 4 allow the Com-
mission to i) provide the Member States’ authorities with observations on
their strategic plans within three months from the date of their submis-
sion; ii) approve the proposed strategic plans provided that the necessary
information has been submitted and the plans are compatible with Article
9 and the other requirements set out in Regulation 2021/2115 and Regu-
lation (EU) 2021/2116 as well as the delegated and implementing acts
adopted pursuant to them.

In reviewing the nature and the scope of the control exercised by the
Commission, the EU judges first found that the Commission was con-
ferred an implementing power to monitor the compliance of each strategic
plan proposal with the requirements set out in Regulation 2021/2115".
Then, the Court maintained that the Commission must carry out a twofold
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review of the proposal for a CAP strategic plan, namely, first, its com-
pleteness in the light of all the necessary information and, second, its com-
patibility with exhaustively listed requitements derived from EU law'".

Nevertheless, the Court recalled that, following Article 4(2) TFEU,
agriculture is a shared competence between the EU and the Member States
and that the principle of subsidiarity applies accordingly'. The Court re-
ferred to recital 3 of Regulation 2021/2115, holding that the way in which
the CAP is managed now follows a new approach based on the idea that
the EU sets the essential parameters of the policy, while the Member
States bear greater responsibility for the way in which they achieve those
objectives and achieve the targets".

The GCEU acknowledged room for manoeuvre to the Member
States, in order to adapt their interventions to the specific needs of their
national agriculture while providing for EU control to ensure their com-
patibility with the CAP. The Court thus found that the Commission did
not err in law as regards the interpretation of Article 118(4) of Regulation
2021/2115 by finding that its role in the context of the assessment, and
approval of each proposal for a strategic plan, was limited to ensuring their
compatibility with a list of requirements derived from EU law, in particular
by assessing the contribution of that proposal to the objectives of that
legislation®".

Regarding the scope (and the intensity) of the Commission’s control,
the applicants claimed that the Commission made several manifest errors
of assessment in so far as the French plan did not contribute effectively
to the achievement of the specific objectives set out in Article 6(1) (d) to
(f) of Regulation 2021/2115, aimed at mitigating climate change, protect-
ing natural resources by reducing chemical dependency and halting and
reversing biodiversity loss (‘the specific environmental and climate objec-
tives’).

In this regard, the GCEU found that the Commission did consider
that its review should not be limited to an overall assessment of the plan
without verifying the measures included therein. Indeed, the Commission
shared the view that its assessment must cover “all the constituent ele-
ments of the proposed [plan], since it is required to assess not only the

individual effects of the measures, but also their coordinated effects”*.
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Overall, the Court found that the Commission’s assessment was cot-
rect and consistent, in particular in relation to the plan’s contribution to
mitigate climate change™ as well as halting and reversing biodiversity
loss™. However, the GCEU did find one specific breach of Regulation
2021/2115, related to standard 7 of the “Good agticultural and environ-
mental conditions” (GAEC), as implemented by the French plan, which,
according to the NGOs, did not comply either with Article 13(1) of Reg-
ulation 2021/2115 or with the minimum requirements of Annex III to
that regulation. Standard 7 of GAEC requires “Crop rotation in arable
land, except for crops growing under water” and sets out specific mini-
mum requirements to exempt Member States from this obligation™.

On this point, the Court found that the French plan used a different
terminology from that of Annex III to Regulation 2021/2115, without
specific justification®. Moreover, the EU judges found that the French
plan restricted the scope of the rotation requirement and, as a conse-
quence, that of the main objective of that standard, referred to in that
annex, namely the preservation of soil potential”’. The Court also found
the possibility of choosing between a multiannual rotation of the main
crop or an annual rotation of the secondary crop, as laid down under the
French plan, in breach of Annex III of Regulation 2021/2115. Indeed, the
EU judges held that “such an alternative does not appear to be consistent
with Annex IIT to Regulation 2021/2115, which states that rotation con-
sists of a change of crop at least once a year at parcel level, including ap-
propriately managed secondary crops™.

The GCEU thus maintained that the Commission vitiated the con-
tested decision by a manifest error of assessment by rejecting as un-
founded the ground for internal review alleging that the conditions for the
implementation of GAEC standard 7 laid down in the French plan - and
endorsed by the approval decision - infringed Regulation 2021/2115. The
Court also acknowledged the ‘interdependence’ between the different sec-
tions of the contested decision, which makes it impossible “to separate the
section of the contested decision vitiated by a manifest error of assessment
from its other sections due to the logic of the Commission’s review or
even to draw consequences from it on the outcome of the request for

23 1bidem, para 244.

24 Ibidem, para 373.
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internal review”. As a consequence, the Court annulled the contested de-
cision in its entirety. Below are some personal remarks on the judgment
of the Court.

Critical Appraisal

The GCEU’s ruling in Case T-399/23 paved the way for a few key
victories of NGOs under Article 12 of the Aarhus Regulation, since the
latter was reformed in 2021%. Such reform, by removing the ‘individual
scope’ barrier embedded in the older version of Article 2(1)(g) of the Aar-
hus Regulation, has allowed for a more substantive scrutiny of the EU
judiciary over EU administrative acts, contravening provisions of EU en-
vironmental law. Since the reform, NGOs and EU institutions can now
explicitly disagree over the merits of technical and scientific assessments
undertaken by EU institutions (and bodies) in the environmental policy
field. One of the main questions, before such case(s) reached Luxem-
bourg, revolved around the intensity of the judicial review that the Court
would have applied over such assessments and ‘disagreements’. This rul-
ing now sheds new light on legal scholars’ curiosity.

Indeed, despite reminding the longstanding protection of the Com-
mission’s ‘wide margin of manoeuvre’ when undertaking complex tech-
nical and scientific assessments, the EU judiciary in the case here at stake
also proved — once again® — to be willing to closely supervise the Com-
mission’s discretion. The Court’s review was indeed only apparently defer-
ential, but rather substantively zntense. The EU judiciary, while still protect-
ing the Commission’s discretion, did not refrain from scrutinising its as-
sessment vis-d-vis the requirements laid down under Regulation 2021/2115
and found only one argument as being capable of ultimately demonstrat-
ing the Commission’s manifest error of assessment. In other words, the
judgment simultaneously reassures institutional discretion while signalling
that such discretion is not immune from meaningful judicial control.

Indeed, the intensity of the Court’s scrutiny deployed in this case en-
tails a few key consequences for both, the Commission and environmental
organisations. First, the impossibility to challenge the Commission’s initial
act (or assessment) under Article 10 of the Aarhus Regulation® does not
prevent the EU judiciary from scrutinising the substance of that assess-
ment. The scope of the case is indeed determined by the arguments raised

29 See above, n. 4.

30 See for instance, Coutt of justice, 9 June 2016, Case C-78/16, Pesce and Others.

31 As member of the public may only challenge the decision rejecting the internal
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by the complainants in their internal review request, as well as by the coun-
terarguments used by the EU institution or body in rejecting the initial
request. In the present ruling, the Court proved its willingness to extend
the scope of the case also to arguments which were not raised by the ap-
plicants in their initial request for internal review, but which were still nec-
essary to answer to the Commission’s rejection.

Furthermore, CAP strategic plans are not the only national plans re-
quiring the assessment of the EU executive. For instance, nature restora-
tion plans under the Nature Restoration Regulation and national energy
and climate plans (NECPs) under the Governance Regulation, also require
the Commission’s evaluation. This means that other Commission’s assess-
ments could be challenged and be subject to the Court’s intense scrutiny.
The judgment indicates that the Commission’s assessment must therefore
not be confined to a formal compliance check between the national pro-
posal and the overarching EU policy measure, but should also entail a
deeper evaluation in relation to the adequacy/efficacy of the proposed na-
tional measures zis-g-vis the minimum requirements laid down under EU
law and the policy objectives pursued under the concerned legislation.
However, different legal standards might be applied in relation to national
plans only requiring an assessment, and plans requiring an assessment and
the approval of the European Commission.

Finally, this case, read in conjunction with the Court’s judgment in T-
535/23, CEE Bankwatch Network and Okobiiro v Council, suggests that
cases targeting specific EU administrative acts amplify the Court’s possi-
bilities for applying a more intense scrutiny over the contested EU meas-
ure. This since the ‘broadetr’ the measure, the ‘broader’ the discretion en-
joyed by the EU institutions, and vice versa. Indeed, in those actions for
annulment triggered under Article 12 of the Aarhus Regulation, where the
real (indirect) target of the action seemed to be the overarching EU legis-
lative act, rather than the EU administrative implementing or delegated
act, the final outcomes were quite different”. In this way, the Aarhus Reg-
ulation seems to channel NGOs’ litigation efforts toward ‘un-systemic’
cases, namely cases that do not question the foundations of EU climate
and environmental policy, but rather focus on specific plans, projects or
authorisations in order to achieve more limited — yet remarkable — out-
comes.

32 See also the analysis of C. SERSALE, The General Court’s Judgment in the Case T-
535/ 23 Bankwatch Network: an Additional Obstacle for the Aarbus Regulation?, in RCE, 2026,
p. 1ff.

3 See for instance, General Coutt, 10 September, Case T-579/22, ClientEarth v Cons-
mission.



