
Q
uo vadis, B

oards of A
p

p
eal?

Quarterly publication • Year II • Special Volume “Quo vadis, Boards of Appeal?” • ISSN 3034-8455

Sp
ecial Volum

e

Quo vadis, Boards of Appeal?
The Evolution of EU Agencies’ Boards of Appeal  

and the Future of the EU System of Judicial Protection

EDITED BY JACOPO ALBERTI

Special Volume of the
Rivista del Contenzioso Europeo | Revue du Contentieux Européen |  

Review of European Litigation

EDITED BY MASSIMO CONDINANZI AND CHIARA AMALFITANO



83 
 

INTERIM PROTECTION BEFORE 
THE BOARDS OF APPEAL 

 
La tutela cautelare dinanzi alle commissioni di ricorso delle Agenzie dell’Unione 

europea 
 

La protection provisoire devant les chambres de recours des Agences de l’Union 
européenne 

 
 

MASSIMO FRANCESCO ORZAN*
 

 
 
 
 
 

TABLE OF CONTENTS: 1. Introduction. – 2. Interim protection before the CJEU. 
– 3. Interim protection before BoA. – 3.1. Where lodging an appeal has 
suspensory effect (EUIPO and ECHA). – 3.2. Where BoAs have the power 
to suspend the contested act (ACER, ERA, ESA and SRB). – 3.3. Where 
another body of the Agency has the power to suspend the contested act. – 
3.3.1. The Agency’s Executive Director (EASA). – 3.3.2. The Office 
(CPVO). – 4. Interim protection before BoA that mirror the CJEU: 
Commonalities and Differences. – 5. Concluding Remarks. 

 
 
1. Introduction 
 

This article focuses on interim protection before Boards of Appeal 
(BoA) of EU Agencies. In the light of the ongoing debate among scholars 
on the nature, role and function of BoA in the EU legal order and, in 
particular, the possibility of considering BoA as the expression of a 
process of decentralisation of the EU judicature1, the analysis of this 
protection is to be conducted using the interim relief granted by the Court 
of Justice of the European Union (CJEU) as a basis of comparison. 

Thus, after briefly reviewing the main features of interim protection 
before the Court of Justice (ECJ) and the General Court (GC), firstly, it is 
appropriate to give a general overview of interim relief before each Board 

 
* Legal Secretary, General Court of the European Union. 
1 J. ALBERTI, The Position of Boards of Appeal: Between Functional Continuity and 

Independence, in M. CHAMON, A. VOLPATO, M. ELIANTONIO (eds.), Boards of Appeal of EU 
Agencies: Towards Judicialization of Administrative Review, Oxford, 2022, p. 245. 
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of Appeal to understand the level of harmonisation between them. In that 
regard, when an appeal is lodged before a Board of Appeal, three main 
categories of interim protection may be distinguished: where lodging an 
appeal has suspensory effect; where BoA have the power to suspend the 
contested act; where another body of the Agency has the power to 
suspend the contested act. Secondly, in the light of this general overview, 
it is useful to examine interim relief before BoA that have the power to 
suspend the contested act, which mirror the protection granted by the 
CJEU. The aim of this analysis is to put into perspective commonalities 
and differences, on one side, among BoA and, on the other side, between 
BoA and the CJUE in provisional protection. A short conclusion follows 
a summation of the outcome of the analysis. 

 
2. Interim protection before the CJEU 

 
In the proceedings before the Court of Justice and the General Court, 

the need to ensure interim relief originates from the fact that the EU legal 
order is based on the principle of the presumption of legality of acts which 
is a principle of Administrative Law common to the majority of its 
Member States. According to this principle, the lodging of an application 
before a judge does not suspend the effects of the challenged act. Thus, 
interim relief makes it possible to avoid the parties’ positions being 
irreparably damaged pending the main proceedings. 

The possibility of seeking interim relief has its basis in Articles 278, 
279 and 299 TFEU and Article 39 of the Statute2. Those provisions 

 
2 On interim measures before the CJEU see A. TIZZANO, I provvedimenti urgenti nel 

processo comunitario, in I processi speciali. Studi offerti a V. Andrioli dai suoi allievi, Napoli, 1979, 
pp. 362–395; E. SHARPSTON, Interim and Substantive Relief in Claims under Community Law, 
London, 1993; J. L. CRUZ VILAÇA, La procédure en référé comme instrument de protection 
juridictionnelle des particuliers en droit Communautaire, in Scritti in onore di Giuseppe Federico 
Mancini II, Milano, 1998, pp. 257–307; C. MORVIDUCCI, Le misure cautelari nel processo 
comunitario, Padova, 2004; B. VESTERDORF, De l’interprétation par le juge communautaire des 
référés, in G. C. RODRIGUES IGLESIAS (ed.), Problèmes d’interprétation. Mélanges à la mémoire de 
Constantinos N. Kakouris, Bruxelles, 2004, pp. 431-469; F. CASTILLO DE LA TORRE, Interim 
Measures in Community Courts: Recent Trends, in Common Market Law Review, 2007, pp. 237-
353; M. JAEGER, Le référé devant le président du Tribunal de l’Union européenne depuis septembre 
2007, in Journal de droit européen, 2010, pp. 197-213; M. CONDINANZI, La protezione 
giurisdizionale cautelare avanti al Giudice dell’Unione europea: l’efficacia e l’equilibrio, in Liber 
Amicorum Antonio Tizzano, Torino, 2018, pp. 190-209; C. IANNONE, Artt. 278 e 279 
TFEU, in A. TIZZANO (ed.), Trattati dell’Unione europea, Milano, 2014, pp. 2187-2203; K. 
LENAERTS, M. RADLEY, Recent Case-Law of the European Court of Justice, in Interim Measures 
Cases. European Law Reporter, 2016, pp. 2-20; M. JAEGER, Il giudice della procedura cautelare 
dinanzi alla Corte di giustizia dell’Unione europea. Qualche considerazione sull’evoluzione delle sue 
competenze, in Liber Amicorum Antonio Tizzano, Torino, 2018, pp. 437-447; P. IANNUCCELLI, 
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establish the general framework for interim relief, which is fleshed out in 
more detail in the RoP (Rules of Procedure) of the ECJ and GC. Article 
278 TFEU ensures the suspension of the contested act, which is a typical 
protection. Article 279 TFEU ensures an atypical protection, since it 
recognises the CJEU’s jurisdiction to prescribe any necessary interim 
measures. 

Article 39 of the Statute offers some details on interim relief. It 
clarifies that: firstly, in principle, a single judge hears an application for 
interim measures, namely the President or, subject to the conditions laid 
down in the ECJ’s RoP, the Vice-President3; secondly, the proceedings for 
interim measures are summary; thirdly, the ruling of the judge hearing an 
application for interim measures is provisional and cannot prejudice the 
decision in the main proceedings. 

The RoP of the two jurisdictions develop this general framework. 
Chapter 10, Articles 160-165 of the ECJ’s RoP and Chapter 16, section 2, 
Articles 156-161 of the GC’s RoP deal with suspension of operation or 
enforcement and other interim measures. Even if there is some difference 
in the formulation of these provisions, they are identical in substance. The 
first parts of both RoP concern the application for suspension or other 
interim measures according to Articles 278 and 279 TFEU and indicate 
the formalities that must be respected, the procedure, the nature of the 
decision issued by the judge hearing an application for interim measures 
and the relevance of changes in circumstances and the conditions for a 
new application. 

Concerning the proceedings for interim measures, from a formal 
point of view, the application for interim measures must be lodged with a 
separate act. This means that the application may be lodged at the same 
time as or after the lodging of the main claim, but not before, on pain of 
inadmissibility of the application. The application must be ‘self-sufficient’, 
i.e. it must contain all the necessary elements for the judge hearing an 
application to assess whether the conditions for granting the requested 
interim measures are satisfied, without it being necessary to refer to the 

 
Interim Judicial Protection Against Publication of Confidential Information in Commission Antitrust 
Decisions, in World Competition Law and Economics Review, 2018, pp. 43-65; M. F. ORZAN, 
Articolo 39 St. Artt. 160–164 RP CG and 156–160 RP Trib., in C. AMALFITANO, M. 
CONDINANZI, P. IANNUCCELLI (eds.), Le regole del processo dinanzi al giudice dell’Unione 
europea, Napoli, 2018, pp. 189-195, pp. 816-843 and pp. 1315-1317; F. PICOD, Référé devant 
la Cour de justice de l’Union européenne, in JCL Europe, pp. 1-28; E. BARBIER DE LA SERRE, 
C. LAVIN, Le droit du référé européen depuis 2007: entre prudence et coups d’audace, in Cahiers de 
droit européen, 2019, pp. 613-679; M. F. ORZAN, La tutela cautelare nei ricorsi diretti dinanzi alla 
Corte di giustizia dell’Unione europea, Bari, 2023. 

3 Decision of the Court of Justice of 23 October 2012 concerning the judicial 
functions of the Vice-President of the Court GU, in OJ L 300, 30.10.2012, p. 47. 
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main action4. From this requirement, it follows that the summary 
procedure, although instrumental to the main application, is, in some 
respects, autonomous. 

The filing of an application for interim relief opens the written phase 
of this procedure. In this regard, there are important distinctions to be 
drawn with the ordinary procedure. Firstly, while, in the ordinary 
procedure, the RoP of the two jurisdictions fix the time limit for lodging 
the defence, in the interim measures proceedings, they leave the judge 
hearing the application free to fix the time limit for lodging the defendant’s 
observations. Secondly, in the written phase of the procedure, there is no 
joinder or rejoinder5. 

The oral phase of interim relief proceedings is different from that of 
an ordinary procedure. First of all, from a terminological point of view, it 
would be more correct to qualify it as an audition rather than a hearing. 
Secondly, while in the ordinary procedure, when parties ask to be heard 
stating the reasons for the request, in most cases the CJEU guarantees the 
hearing, in the interim relief proceedings this is not always true. Indeed, 
the case-law has made it clear that, in the absence of precise rules 
governing the oral proceedings in the context of this procedure, the judge 
hearing an application for interim measures has a wide discretion in 
deciding whether or not to hear the parties before issuing the order6. 

The granting of interim relief is subject to the demonstration of the 
existence of urgency (periculum in mora) and of the prima facie validity of the 
factual and legal arguments that justify the acceptance of the application 
(fumus boni iuris). Moreover, other than those two conditions, provided for 
in the RoP of the two jurisdictions, case-law has added another 
requirement, namely the balance of interests. Hence, once the first two 
conditions are satisfied, the judge hearing an application for interim 
measures must compare the damage alleged by the applicant with that 
which could be suffered by the defendant (or by a third party) should the 

 
4 General Court, March 4th 2020, case T-658/19 R, Vizzone v Commission, 

ECLI:EU:T:2020:86, para 8. 
5 Court of Justice, July 19th 2012, case C-110/12 P(R), Akhras v Council, 

ECLI:EU:C:2012:507, para 59 which held that “in relation to an application for interim 
measures, it is for the [Judge hearing the application for interim measures] to assess the 
need to hold a hearing and to hear the parties’ oral submissions” and “in that regard [he 
or she] must enjoy a broad discretion”. Nevertheless, in the case-law, the judge hearing 
the application for interim measures may allow the applicant to take a position on the 
observations lodged by the defendant, in particular when his or her decision is based on 
those observations. 

6 Ivi para 57. 
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interim relief be granted. This requirement may now also be considered as 
a condition7. 

As regards the conditions individually considered, and starting with 
urgency, the burden of proof regarding the risk of serious and irreparable 
damage lies with the applicant, who cannot rely on hypothetical facts, i.e. 
those linked to future and uncertain events, but has to rely on proven facts, 
or at least facts whose occurrence is sufficiently probable8. Moreover, it is 
the applicant’s duty to submit the documents necessary to enable the judge 
hearing an application for interim measures to have a true and 
comprehensive picture of that applicant’s financial situation, on pain of 
the inadmissibility of the application9, and these documents must be drawn 
up by an independent expert10. Finally, an application must be considered 
inadmissible if the applicant has already suffered the damage. Indeed, in 
such a case, there is no longer any urgency due to the materialisation of 
the harm11. 

Three aspects of the urgency must be taken into account: the 
characteristics of the damage, its seriousness and its irreparability. Damage 
must be personal and it is necessary that there be a causal link between the 
alleged damage and the contested act12; the seriousness of the damage 

 
7 See K. LENAERTS, M. RADLEY, Recent Case-law of the European Court of Justice in 

Interim Measures Cases, in European Law Reporter, 2016, pp. 2-20; V. TERRIEN, Interim 
Measures, in V. LUSZCZ (ed.), European Court Procedure. A Practical Guide, Oxford, 2020, p. 
585; M. F. ORZAN, La tutela cautelare nei ricorsi diretti dinanzi alla Corte di giustizia dell’Unione 
europea, Bari, 2023, p. 184. See also Opinion of Advocate General Tanchev, April 11th  
2019, case C-619/18 R, Commission v Poland (Independence of the Supreme Court), 
ECLI:EU:C:2019:325, para 29. 

8 General Court, March 5th 2002, case T-241/00 R, Le Canne v Commission, 
ECLI:EU:T:2002:57, para 37. 

9 General Court, January 26th 2017, case T-474/15 R, GGP Italy v Commission, 
ECLI:EU:T:2017:36, para 27; General Court, December 12th 2014, case T- 532/14 R, 
Alsharghawi v Council, ECLI:EU:T:2014:1104, para 22; General Court, November 26th 
2015, case T-461/13 R, Spain v Commission, ECLI:EU:T:2015:891, para 35 and General 
Court, December 4th 2012, case T-370/10 R, Rubinetterie Teorema v Commission, 
ECLI:EU:T:2012:641, paras 43-44. 

10 General Court, March 5th 2002, case T-241/00 R, Le Canne v Commission, cit., para 
35; General Court, January 13th 2014, case T-134/12 R, Investigación y Desarrollo en Soluciones 
y Servicios EN v Commission, ECLI:EU:T:2014:31, para 16 and General Court, May 11th 
2017, case T-115/15 R, Deza v ECHA, ECLI:EU:T:2017:329, para 44. 

11 General Court, April 10th 2018, case T-274/15 R, Alcogroup and Alcoldis v 
Commission, ECLI:EU:T:2018:179, para 16; General Court, July 20th 2016, case T-483/13 
R, Oikonomopoulos v Commission, ECLI:EU:T:2016:421, para 19 and General Court, July 
9th 2009, case T-246/08 R, Melli Bank v Council, ECLI:EU:T:2009:266, para 53. 

12 Court of Justice, December 14th 2001, case C-404/01 P(R), Commission v 
Euroalliages and Others, ECLI:EU:C:2001:710, paras 61-62. 
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must be established following a comparative approach13; a pecuniary 
damage is never irreparable14, but the case-law has established three 
exceptions: a threat to the applicant’s viability15, an irremediable loss of 
market shares16 and impossibility of quantifying the damage17. 

As regards fumus boni iuris, it is interesting to note that there has been 
an evolution of its degree of probability. At the beginning, the judge of 
provisional measures considered that fumus boni iuris was satisfied if the 
application in the main action was well-founded18. Then, the judge of 
provisional measures considered that this condition was satisfied if the 
application in the main action was not, at first sight, entirely unfounded19. 
Finally, in the recent case-law, the judge of provisional measures 
considered that fumus boni iuris is satisfied where one of the pleas relied on 
reveals the existence of difficult legal issues the solution to which is not 
immediately obvious and therefore calls for a detailed examination that 
cannot be carried out by the court hearing the application for interim relief 
but must be the subject of the main proceedings, or where the discussion 
of issues by the parties reveals that there is a major legal disagreement 
whose resolution is not immediately obvious20. 

With regard to the balance of interests, the interests in obtaining 
interim measures must outweigh those opposing their adoption. In 
practical terms, that means examining whether or not the interest of the 
party seeking interim measures in obtaining suspension of the operation 
of the contested act outweighs the interest in its immediate 
implementation. In that examination, it must be determined whether the 
possible annulment of that act by the judgment on the substance would 
make it possible to reverse the situation that would have been brought 
about by its immediate implementation and, conversely, whether 
suspension of its operation would be such as to impede the objectives 

 
13 General Court, February 9th 2022, case T-740/18 R, Taminco v Commission, 

ECLI:EU:T:2022:61, para 40. 
14 Court of Justice, November 28th 2013, case C-390/13 P(R), EMA v InterMune 

UK and Others, ECLI:EU:C:2013:795, para 48. 
15 General Court, September 19th 2019, case T-476/17 R, Arysta LifeScience 

Netherlands v Commission, ECLI:EU:T:2019:618, para 32.  
16 Ivi para 54. 
17 Court of Justice, November 28th 2013, case C-390/13 P(R), EMA v InterMune 

UK and Others, cit., paras 49-51. 
18 Court of Justice, July 15th 1960, Joint cases 43/59, 45/59 e 48/59 R, Von 

Lachmüller and Others v Commission, ECLI:EU:C:1960:15, para 492. 
19 General Court, March 10th 2005, case T-184/01 R, IMS Health v Commission, 

ECLI:EU:T:2005:95, paras 56-75. 
20 Court of Justice, July 11th 2019, case C-619/18 R, Commission v Poland (Independence 

of the Supreme Court), ECLI:EU:C:2019:615, para 30. 
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pursued by the contested act in the event of the main action being 
dismissed21. 

As regards the procedural relationship between urgency, fumus boni 
iuris and balance of interests, first of all, it must be highlighted that, in the 
absence of a provision of EU law requiring the judge hearing an 
application for interim measures to have a predetermined scheme of 
analysis in assessing the existence of the conditions that must be satisfied 
for granting the requested interim measures, he is free to decide how and 
in what order to analyse them22. Thus, because of their cumulative nature, 
having found that one of the conditions is not met, the judge hearing an 
application for interim measures can dismiss the application without ruling 
on the others23. 

Finally, it should be noted that, in interim measures proceedings, the 
judge has the power to adopt inaudita altera parte orders. Indeed, in a 
situation where, following the lodging of an application, the judge 
considers that the arguments put forward by the applicant do not appear 
prima facie unfounded and it cannot be ruled out that they satisfy the 
condition of urgency, he may adopt an order immediately without the 
other party having submitted its own observations. This type of order is 
adopted when the judge hearing an application for interim measures 
considers that there is a risk that the serious and irreparable damage linked 
to the condition of urgency is going to occur within a very short time 
following the lodging of the application for interim relief. In that case, 
according to settled case-law, the purpose of proceedings for interim relief 
is not to ensure reparation for damage already suffered24. Thus, the 
adoption of this type of order allows the judge to avoid the application for 
interim measures becoming manifestly devoid of purpose because of the 
occurrence of the damage. 

 
3. Interim protection before BoAs 

 
Some authors have pointed out that, even if there are several 

commonalities and reciprocal influences among BoA, each Board 
nevertheless maintains certain specificities because of the specific nature 

 
21 Court of Justice, March 1st 2017, case C-512/16 P(R), EMA v MSD Animal Health 

Innovation and Intervert International, ECLI:EU:C:2017:149, para 127. 
22 Court of Justice, December 17th 1998, case C-363/98 P(R), Emesa Sugar v Council, 

ECLI:EU:C:1998:628, para 50. 
23 Court of Justice, July 16th 2020, case C-378/16 P-R, Inclusion Alliance for Europe v 

Commission, ECLI:EU:C:2020:575, para 16. 
24 General Court, March 14th 2014, case T-292/11 R, Cemex and Others v Commission, 

ECLI:EU:T:2014:125, para 42. 
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of EU Agencies25. This assessment may also be applied to interim relief 
before BoA. 

Indeed, when an appeal is lodged before a Board of Appeal, three 
main categories of interim protection may be distinguished: 

3.1 where lodging an appeal has suspensory effect (EUIPO and 
ECHA); 

3.2 where BoA have the power to suspend the contested act 
(ACER, ERA, ESA and SRB); 

3.3 where another body of the Agency has the power to suspend 
the contested act: 

a. the Agency’s Executive Director (EASA); 
b. the Office (CPVO).  

 
3.1 Where lodging an appeal has suspensory effect 

 
The interim protection granted by the EUIPO and ECHA 

Regulations belongs to this first category. Indeed, according to Article 66 
of the EUIPO Regulation26 and Article 91(2), of the REACH Regulation27, 
an appeal “shall have suspensive effect”. This means that those BoA28 do 
not have a role in the establishment of the provisional protection, because 
the legal consequence of lodging the appeal is the suspension of the 
contested act. In that regard, it must be pointed out that this represents a 
definite retreat from the principle of presumption of legality of acts that, 

 
25 M. CHAMON. A. VOLPATO, M. ELIANTONIO, Conclusion, in M. CHAMON. A. 

VOLPATO, M. ELIANTONIO (eds.), Boards of Appeal of EU Agencies, Oxford, 2022, p. 322; 
M. CHAMON, Les chambres de recours des agences décentralisées de l’Union européenne et la C.J.U.E., 
in Journal de droit européen, 2023, pp.434-443. 

26 Regulation (EU) 2017/1001 of the European Parliament and of the Council of 
14 June 2017 on the European Union trade mark, in OJ L 154, 16.6.2017, p. 1-99. 

27 Regulation (EC) No 1907/2006 of the European Parliament and of the Council 
of 18 December 2006 concerning the Registration, Evaluation, Authorisation and 
Restriction of Chemicals (REACH), establishing a European Chemicals Agency, 
amending Directive 1999/45/EC and repealing Council Regulation (EEC) No 793/93 
and Commission Regulation (EC) No 1488/94 as well as Council Directive 
76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 
2000/21/EC, in OJ L 396, 30.12.2006, p. 1-849. 

28 On EUIPO BoA, see D. HANF, The Trailblazers: The Boards of Appeal of EUIPO 
and CPVO, in M. CHAMON. A. VOLPATO, M. ELIANTONIO (eds.), cit., p. 59 and G. 
GRECO, EUIPO Boards of Appeal in the Light of the Principle of Fair Trial, in European Pubic 
Law, 2022, pp. 19-34. On ECHA BoA see M. KRAJEWSKI, Relative Authority of Judicial and 
Extra-Judicial Review: EU Courts, Boards of Appeal, Ombudsman, Oxford, 2022, pp. 103-138; 
A. VOLPATO, E. MULLIER, The Board of Appeal of the European Chemicals Agency at a 
Crossroads, in M. CHAMON. A. VOLPATO, M. ELIANTONIO (eds.), cit., p. 84. 
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as has been indicated above, is the principle on which the ECJ and the GC 
base their reasoning regarding applications for interim measures.  

Concerning the EUIPO Regulation, this automatic suspension may 
be justified, on one side, because of the well-known principle of functional 
continuity that characterises the relationship between BoA and the Office. 
BoA may exercise any power which lies within the competences of the 
Office, including the power to substitute the challenged decisions and, 
thus, a principle of administrative efficiency explains the suspension of the 
contested act. On the other side, the suspension is necessary to avoid the 
Office having to take any steps that cannot easily be reversed29. 
Concerning REACH Regulation, if the principle of functional continuity 
could be applied when that Regulation entered into force, after the BASF 
judgment30, its application seems more complicated. In that judgment, 
indeed, the GC stated that this principle cannot be applied to the ECHA 
BoA31. Nevertheless, other reasons may justify the effects of the contested 
act being suspended if an appeal is lodged before the ECHA BoA. In that 
regard, it must be recalled that Article 25 of the ECHA Regulation 
establishes the principle that “[i]n order to avoid animal testing, testing on 
vertebrate animals for the purposes of this Regulation shall be undertaken 
only as a last resort”. As a consequence, given that the ECHA can adopt 
decisions that require registrants to conduct animal testing, the rationale 
for this automatic suspension could be that it pre-empts a situation in 
which registrants start to conduct animal testing on the basis of a 
contested decision that the ECHA BoA could set aside. 

Moreover, it must be highlighted that Article 71 of the EUIPO 
Regulation establishes that the decision rendered by the BoA “shall take 

 
29 See EUIPO Guidelines, 2024, available at https://guidelines.euipo.europa.eu.  
30 General Court, September 9th 2019, case T-125/17, BASF v ECHA, 

ECLI:EU:T:2019:638, para 124. For a comment see M. CHAMON, A. VOLPATO, Sketching 
Out the Role and Function of the ECHA Board of Appeal: Germany v ECHA and BASF v 
ECHA, in European Law Review, 2020, pp. 840-856. 

31 See General Court, September 9th 2019, case T-125/17, BASF v ECHA, cit., in 
which, at paras 80 and 95, the GC stated that “contrary to what is provided in relation to 
the boards of appeal of other Agencies, such as the Board of Appeal of the EUIPO, the 
rules applicable to the Board of Appeal of the ECHA do not contain any provisions 
providing that the provisions relating to procedures before the unit which adopted the 
decision subject to appeal apply mutatis mutandis to appeal proceedings” and, thus, “the 
nature and scope of the examination carried out by the boards of appeal of EUIPO are 
highly dependent on the legislative and regulatory context in which it takes place, which 
is very different from that of the Board of Appeal of the ECHA”. Some authors consider 
that, because of this judgment, the relationship between the ECHA and its Boards of 
Appeal is one of ‘functional discontinuity’. See L. DI LUCIA, The Boards of Appeal as Hybrid 
Adjudicators: On Some Shortcomings of Article 58a of the Statute of the Court of Justice of the 
European Union, in M. CHAMON. A. VOLPATO, M. ELIANTONIO (eds.), cit., p. 182. 
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effect only as from the date of expiry of the period [of two months from 
the date of the notification of that decision] or if an action has been 
brought before the GC within that period, as from the date of dismissal 
of such action of any appeal filed with the ECJ against the decision of the 
GC”. This implies that the effect of the contested act is suspended from 
the date on which the appeal is lodged before the BoA until the dismissal 
of the appeal rendered by the ECJ32. By contrast, REACH Regulation does 
not contain such a provision and, indeed, an action lodged before the GC 
against a decision rendered by the BoA does not suspend its effects. As a 
consequence, the applicant must lodge an application for interim 
protection33. This difference between the two Regulations is not obvious, 
but it might be explained by taking into account their object and aims. In 
EUIPO Regulation, where a case is brought before the GC and the ECJ, 
the same reasons indicated above – that is, concerning the aim of avoiding 
the taking of any steps that cannot easily be reversed – justify the 
suspension of the contested act until a final decision is taken by the two 
jurisdictions34. Conversely, as indicated above, REACH Regulation takes 
into consideration animal welfare, but the two main objectives of that 
Regulation are the protection of public health and the environment. Thus, 
even if the suspension of the contested decision of the Agency before the 
ECHA BoA may be justified to avoid animal testing based on an act that 
could be set aside by the Board, legislators have decided that this 
suspension cannot be extended to proceedings before the CJEU. The 
retreat from the principle of presumption of legality of acts applies only in 
proceedings before BoA, whereas before the CJEU, considerations of 
public health and the environment outweigh animal welfare 
considerations and thus justify the applicant pressing ahead with animal 
testing35. 

 
 

32 General Court, May 12th 2009, case T-410/07 R, Jurado Hermanos v UAMI, 
ECLI:EU:T:2009:153, para 30. 

33 General Court, November 11th 2023, case T-655/20 R, Symrise v ECHA, 
ECLI:EU:T:2023:736. 

34 See EUIPO Guidelines, 2024, available at https://guidelines.euipo.europa.eu.  
35 On that point, it is worth recalling that in the President of the GC, on April 30th 

2020, case T-868/19 R, Nouryon Industrial Chemicals and Others v Commission, 
ECLI:EU:T:2020:171, para 25, stated that “[a]lthough the applicants in the present case 
refer to a large number of animals which have to be sacrificed on account of the tests 
concerned, they do not claim, apart from the risk of actions being initiated against 
themselves in the event that the contested decision is annulled, any direct damage, such 
as non-material or financial damage, which the carrying out of those animal tests would 
entail for the applicants. Consequently, while their argument that the implementation of 
the contested decision would harm animal welfare does indeed have an ethical dimension, 
it cannot establish the urgency of the suspension sought for the applicant”. 
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3.2 Where BoA have the power to suspend the contested act 
 

The interim protection granted by ACER and ERA BoA36, ESA BoA 
and SBR Appeal Panel37 belongs to this second category. Before those 
BoA, the lodging of an appeal against a decision adopted by one of those 
Agencies does not have suspensory effect and their establishing 
Regulations confer on BoA the power to suspend the effects of the 
contested decision.  

The four Regulations establishing those Agencies contain the same 
provision: an appeal does not have suspensory effect; however, if BoA 
consider that circumstances so require, they may suspend the application 
of the contested decision38. By contrast, the wording of the Rules of 
Procedure of those BoA are different. 

Article 27 of the Rules of Organisation and Procedure of the ACER 
BoA states that: i) upon application of a party to the proceedings or of its 
own motion, the Board of Appeal may suspend the application of the 
contested decision; ii) the application to suspend the application of the 
contested decision shall be admissible only if the applicant has challenged 
that decision in an action before the Board and if the application was 

 
36 On the ACER and ERA BoA, see C. TOVO, The Boards of Appeal of Networked 

Services Agencies: Specialized Arbitrators of Transnational Regulatory Conflicts?, in M. CHAMON. 
A. VOLPATO, M. ELIANTONIO (eds.), cit., p. 34. 

37 On the ESA BoA and SRB Appeal Panel, see M. LAMANDINI, D. RAMOS MUÑOS, 
Law and Practice of Financial Appeal Bodies (ESAs Board of Appeal, SRB Appeal Panel): A View 
from the Inside, in Common Market Law Review, 2022, pp. 119-160; M. CHAMON, D. 
FROMAGE, Between Added Value and Untapped Potential: The Boards of Appeal in the Field of 
EU Financial Regulation, in M. CHAMON. A. VOLPATO, M. ELIANTONIO (eds.), cit., p. 8; M. 
LAMANDINI, D. RAMOS MUÑOS, Some Reflections on the Standard of Review in the Experience of 
the ESAs Joint Board of Appeal and of the SRB Appeal Panel, in European Company and Financial 
Law Review, 2022, pp. 950-970; M. CONDINANZI, The ‘Judicial’ Control of Discretionary 
Measures in Banking and Financial Fields: the Role of EU Courts (and Boards of Appeal), in 
European Compani and Financial Law Review, 2022, pp. 978-991. 

38 See article 28 of Regulation (EU) 2019/942 of the European Parliament and of 
the Council of 5 June 2019 establishing a European Union Agency for the Cooperation 
of Energy Regulators (recast), in OJ L 158, 14.6.2019, p. 22-53; article 58(2), of Regulation 
(EU) 2016/796 of the European Parliament and of the Council of 11 May 2016 on the 
European Union Agency for Railways and repealing Regulation (EC) No 881/2004, in 
OJ L138, 26.5.2016, p. 1-45; article 60(3) of the Regulation (EU) No 1095/2010 of the 
European Parliament and of the Council of 24 November 2010 establishing a European 
Supervisory Authority (European Securities and Markets Authority), amending Decision 
No 716/2009/EC and repealing Commission Decision 2009/77/EC, in OJ L 331, 
15.12.2010, p. 84–119 and article 85(6) of the Regulation (EU) No 806/2014 of the 
European Parliament and of the Council of 15 July 2014 establishing uniform rules and 
a uniform procedure for the resolution of credit institutions and certain investment firms 
in the framework of a Single Resolution Mechanism and a Single Resolution Fund and 
amending Regulation (EU) No 1093/2010, in OJ L 225, 30.7.2014, p. 1-90. 
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submitted together with that action39; the application shall state the 
circumstances giving rise to urgency and the pleas of fact and law 
establishing a prima facie case for the suspension applied for as well as the 
fact that the applicant’s interest in the imposition of interim measures 
outweighs other interests at stake in the proceedings; iii) the application 
shall be served on the opposite party, and the chairperson shall prescribe 
a short time limit within which that party may submit written observations; 
iv) the decision on the application shall take the form of a reasoned order 
not subject to appeal which shall be served on the parties forthwith40. 

Article 17 of the ERA BoA Rules of Procedure establishes that: i) 
BoA may grant a suspension of the contested decision where appellants 
have demonstrated that there is urgent need to grant a suspension for the 
preservation of their rights and interests due to a risk of serious and 
irreparable damage to those rights and interests; ii) the chairperson may 
invite the opposing party to submit written observations on the request41. 

Article 10 of the Rules of Procedure of the ESA BoA42 and SRB 
Appeal Panel43 states that: i) the procedures set out in these Rules 
(including those set out below as to directions and pre-hearing conference) 
apply as the chair shall deem appropriate to the determination of any 
question regarding the suspension of a decision by the Board; ii) in 
exceptional circumstances, the BoA or the Appeal Panel may also suspend 
the application of the contested decision for a period sufficient to permit 
full discussion of the suspension; iii) the decision determining any question 
as to suspension shall be given in writing and the two BoA may amend 
their decisions to suspend or not suspend at any time on the application 
of any of the parties. 

The comparison of those provisions shows the lack of uniform 
regulation of interim protection proceedings before BoA. Article 27 of 
ACER BoA’s RoP refers, in essence, to the ECJ’s and the GC’s RoP; 
Articles 10 of the ESA BoA’s and SRB Appeal Panel’s RoP refers to 

 
39 It is worth noting that the obligation to lodge the application for interim 

protection together with the appeal may be justified by the four-month timeframe in 
which the ACER Board of Appeal must handle the appeal. See para 4. 

40 See www.acer.europa.eu/sites/default/files/documents/en/The_agency/ 
Organisation/Board_of_Appeal/BoA_Public_Docs/ACER_BoA_Rules_of_Procedur
e_2023.pdf.  

41 Commission implementing Regulation (EU) 2018/867 of 13 June 2018 laying 
down the Rules of Procedure of the Board(s) of Appeal of the European Union Agency 
for Railways, in OJ L 149, 14.6.2018, pp. 3-15. 

42 See www.eba.europa.eu/sites/default/files/document_library/854319/ 
BoA%20Rules%20of%20Procedure%202020%20(final).pdf.  

43 See www.srb.europa.eu/system/files/media/document/2020_appeal_panel_ 
rop_en_1.pdf.  
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Article 278 TFEU; Article 17 of the ERA BoA’s RoP refers only to the 
condition of the urgency. 

Nevertheless, Article 27 of the ACER BoA’s RoP and Article 10 of 
the ESA BoA’s and SRB Appeal Panel’s RoP are still of interest. On the 
one hand, Article 27 of the ACER BoA’s RoP deals in great detail with 
the condition for granting interim relief and with the procedural features 
of the proceedings. On the other hand, Article 10 of the ESA BoA’s and 
SRB Appeal Panel’s RoP appears to refer to the notions of “summary 
procedure”, inaudita altera parte orders and changes in the circumstances 
and the conditions for a new application for interim protection. 

 
3.3 Where another body of the Agency has the power to suspend the 
contested act 
 

The interim protection granted by the EASA and CPVO Regulations, 
in which the effect of lodging the appeal against the contested act is not 
decided by the BoA but by another body of the Agency, belongs to the 
third category. Because of certain differences between those two 
Regulations, it is preferable to examine the EASA Regulation first, and the 
CPVO Regulation afterwards.   

 
a. EASA Regulation 

 
Article 108(2) of the EASA Regulation44 and Article 15(2) of the Rules 

of Procedure45 provide that “an appeal shall not have suspensory effect”, 
but they specify that “where the Executive Director considers that 
circumstances so permit, he or she may suspend the application of the 
decision appealed against”. This provision must be understood in the 
context of the “interlocutory revision”, provided for in Article 108 of the 
EASA Regulation. According to this Article, before examining the appeal, 
Board of Appeal gives the Agency the opportunity to review its decisions. 
If the Executive Director considers the appeal to be well founded, he or 
she shall rectify the decision within two months of being notified by the 
BoA; otherwise, if the decision is not rectified, the Agency shall then 

 
44 Regulation (EU) 2018/1139 of the European Parliament and of the Council of 4 

July 2018 on common rules in the field of civil aviation and establishing a European 
Union Aviation Safety Agency, and amending Regulations (EC) No 2111/2005, (EC) No 
1008/2008, (EU) No 996/2010, (EU) No 376/2014 and Directives 2014/30/EU and 
2014/53/EU of the European Parliament and of the Council, and repealing Regulations 
(EC) No 552/2004 and (EC) No 216/2008 of the European Parliament and of the 
Council and Council Regulation (EEC) No 3922/91, in OJ L 212, 22.8.2018, pp. 1-122. 

45 See www.easa.europa.eu/sites/default/files/dfu/WI.IMS_.00122_-
_Rules_of_Procedure_Dec_2020_website.pdf.  

INTERIM PROTECTION BEFORE THE BOARDS OF APPEAL



96

MASSIMO FRANCESCO ORZAN 

 96 

decide whether or not to suspend the application of the decision pursuant 
to Article 108(2). In that regard, it must be pointed out that there are 
several decisions adopted by the EASA BoA in which, in the part 
concerning the procedure, it is indicated whether or not the contested 
decision was suspended by the Executive Director, but no basis for the 
decision is given46. 
 
b. CPVO Regulation  

 
Article 67 of CPVO Regulation distinguishes two different categories 

of appeals: i) appeals against decisions taken pursuant to Articles 20, 21, 
59, 61, 62, 63 and 66, as well as on decisions relating to fees pursuant to 
Article 83, to costs pursuant to Article 85, to the entering or deletion of 
information in the register pursuant to Article 87 and to the public 
inspection pursuant to article 88; ii) appeals against decisions relating to 
compulsory licenses, taken pursuant to Articles 29 and 100(2), unless a 
direct appeal before the GC is lodged pursuant to Article 7447. 

Article 67(2), first sentence, states that the lodging of an appeal in the 
first category has suspensory effect. However, Article 67(2), second 
sentence, clarifies that, if it considers that circumstances so require, the 
Office may order that the contested decision not be suspended. Thus, 
interim protection relating to this first category of contested acts appears 
to be a little peculiar because, in principle, the typical interim protection 
involves the suspension of the contested act and not its non-suspension. 

In that regard, an example can be useful to understand the rationale 
for this wording. In the Regents of the University of California v CPVO case, 
the applicant filed an application for a Common Plant Variety Right 
(CPVR) for the clementine variety ‘Tang Gold’48. Even if the Office 
granted the CPVR, the applicant lodged an appeal against a part of the 
decision granting the right concerning the official description of the 
variety and pleaded that the effect of granting the CPVR to the variety 

 
46 In most cases, the Executive Director decided not to suspend the contested 

decisions. See, for instance, decision of EASA Board of Appeal of 17 December 2012 in 
case AP/01/2012, Heli-Flight v EASA, para 10. For an example in which the Executive 
Director suspended the contested decision, see decision of EASA Board of Appeal of 19 
April 2018 in case AP/10/2017, Reiner Stemme Utility Air-systems GmbH v EASA, para 10. 

47 Council Regulation (EC) No 15/2008 of 20 December 2007 amending 
Regulation (EC) No 2100/94 as regards the entitlement to file an application for a 
Community plant variety right, in OJ L 8 of 11.01.2008, p. 2. 

48 For a summary of the case, see Community Plant Variety Office, CPVO case-law 
2015-2020 – Summaries of decisions and judgments of the Board of Appeal, the General Court and 
the Court of Justice of the European Union, Vol. II, Publications Office, 2020, available at 
https://data.europa.eu/doi/10.2803/875178.  
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‘Tang Gold’ should not be suspended as an effect of the appeal in the 
manner provided for in Article 67(2), first sentence, of the CPVO 
Regulation. 

As in the EASA Regulation, Article 70 of the CPVO Regulation 
provides for an interlocutory procedure which allows the Office to rectify 
the contested decision or to decide, if circumstances so require, not to 
suspend its effects. At the end of this interlocutory procedure, the Office 
decided not to rectify the contested decision and to continue the 
suspension of its effect. In the proceedings before the BoA, the applicant 
also contested the legality of the decision of the Office regarding the non-
suspensory effect of an appeal, but the Board considered that this category 
of CPVO decision is not subject to appeal49. 

The second category of appeals which concerns decisions relating to 
compulsory licenses does not have suspensory effect, but to date, the 
Office has not taken this kind of decision. 

 
4. Interim protection before BoAs that mirror the CJEU: 
Commonalities and Differences 

 
In this part of the presentation, it is useful to compare the interim 

protection before the second category of BoA which has been analysed in 
the previous paragraph – that is, the ACER and ERA BoA, the ESA BoA 
and SRB Appeal Panel – with the one granted by the CJEU. This 
comparison is made from a procedural and substantive point of view. 

From a procedural point of view, firstly, before the CJEU, the judge 
hearing the application for interim relief is, in principle, a single judge, i.e. 
the president before the GC, the vice-president before the ECJ, even if 
the latter can decide to refer the case to a chamber. By contrast, before 
BoA is the Board itself, not the reporting member and not the chairperson 
(president). 

Secondly, BoA have the power to suspend the contested act but not 
the power to adopt any other measures.  

 
49 On that point, Martin Ekvad, the former president of CPVO BoA highlighted 

that, on the one hand, “[g]uidance, as to what kind of circumstances should be taken into 
account when considering not suspending the decision, may be found by analogy in the 
case-law of the CJEU regarding the taking of interim measures”. On the other hand, he 
stressed that “the right of the Office to take decisions on suspensory effect is 
questionable”, because “[u]nder such circumstances, the Office has already made its final 
decision and has had the opportunity to correct its decision in the interlocutory stage 
pursuant to article 70 of the Basic Regulation”. As a consequence, he suggested that “[a] 
preferred alternative would be for the Board of Appeal to take such a decision”. See M. 
EKVAD, The Functioning of the Community Plant Variety Office Board of Appeal, in C. GEIGER, 
C. A. NARD, X. SEUBA (eds.), Intellectual Property and the Judiciary, Cheltenham, 2018, p. 6. 
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Thirdly, before the GC and the ECJ, the judge hearing the application 
for interim relief must swiftly adopt his decision but there is no time limit 
for doing so. BoA do not have a time limit for adopting interim measures 
either, but they do have a time limit for adopting the decision in the main 
application: 3 months for the ESA BoA; 1 month for the SRB Appeal 
Panel; 4 months for the ACER BoA and 3 months for the ERA BoA. 
Thus, on the one hand, the importance of interim protection in such an 
expedited procedure must be relativised and, on the other hand, the 
existence of such a short time limit seems to be an expression of a 
principle of administrative efficiency rather than one of sound 
administration of justice.  

Fourthly, in principle, before the CJEU, the issue of the admissibility 
of the main application should not be examined in proceedings relating to 
an application for interim measures50. Nevertheless, even if the issue is 
examined and the judge hearing the application for interim protection 
finds that the main application is not admissible, he can dismiss the 
application for interim relief, but it is the chamber to which the main 
application is assigned that has jurisdiction to give final judgment on this 
issue51. By contrast, the ESA BoA “considere[d] that to grant a suspension 
it must consider at the same time if the appeal is admissible”, and since 
the appeal was not admissible, “[i]n those circumstances, the question of 
a suspension [did] not arise”52. Thus, it seems that for reasons related to 
the principle of ‘procedural economy’, in the light of the short time limit 
for adopting the final decision, when an issue of admissibility arises and is 
well founded, this Board of Appeal, at least, refrains from considering the 
application for interim relief.  

Fifthly, the orders adopted by the judge hearing the application for 
interim measures before the GC can be challenged before the vice-
president of the ECJ according to Article 57, second paragraph of the 
Statute53, whereas, the current state of the legal framework does not seem 

 
50 Order of the President of the Court, November 3rd 1980, case 186/80 R, 

Benoît Suss v Commission of the European Communities, ECLI:EU:C:1980:258, para 14. 
51 For instance, the president of the General Court dismissed an application for 

interim measures, considering the main application inadmissible (Order of the President 
of the General Court, August 29th 2013, case T-5/13 R, Iran Liquefied Natural Gas Co. v 
Council, ECLI:EU:T:2013:395) but the GC did consider the main application admissible 
(General Court, September 18th 2015, case T-5/13, Iran Liquefied Natural Gas Co. v Council, 
ECLI:EU:T:2015:644). 

52 Decision of ESAs Joint Board of Appeal of 13 September 2019 in case D-2019-
05, Creditreform Rating AG v EBA, available on the Common Database of EU Agencies’ Boards 
of Appeal, paras 54 and 71.  

53 See C. NAÔME, Art. 57 Statuto, in C. AMALFITANO, M. CONDINANZI, P. 
IANNUCCELLI, Le regole del processo dinanzi al giudice dell’Unione europea, Napoli, 2017, p. 
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to provide for those remedies against decisions on the application for 
interim relief adopted by those BoA – neither before them nor the GC. 
Even if this situation is not satisfactory for the unsuccessful party of the 
interim relief proceedings, several elements do not allow a different 
conclusion. 

First of all, Article 27 of the Rules of Organisation and Procedure of 
the ACER BoA expressly excludes that orders may be challenged, and a 
systematic interpretation, on one side, of the ESAs and SRB Regulations 
and, on the other side, of the ERA Regulation and ERA RoP, leads to the 
conclusion that the decisions which can be challenged before the CJUE 
are only the decisions adopted by those BoA in the main appeal54. Indeed, 
there is not a provision that explicitly recognises remedies against 
decisions rendered by those BoA in interim proceedings, whereas the 
jurisdiction of the vice-president against orders adopted by the judge 
hearing the application for interim measures before the GC is based on 
the Statute. Secondly, even if, from a theoretical point of view, the 
circumstance that BoA of those four Agencies have a short timeframe to 
adopt their decisions cannot be considered to exclude interim protection, 
from a substantive point of view, as indicated above, this enables 
relativisation of the concrete effects of interim protection before them.    

From a substantive point of view, it is useful to compare the BoA 
approach with the approach of the judge hearing the application for 
interim measures before the CJEU. In that respect, the ESA BoA has 
rendered some very interesting interim decisions, in the Skandinaviska 
Ensklida Banken AB v ESMA, Euroins Insurance Group AD v EIOPA and 
Dubai Commodities Clearing Corporation v ESMA cases55. 

In Skandinaviska Ensklida Banken, in which the ESA BoA was asked 
for the first time to suspend a contested decision, the BoA noted that: i) 
Article 60(3) of the ESMA, which states that the BoA can suspend the 
decision if it “considers that circumstances so require”, does not set out 

 
898. 

54 See Articles 60(7) and 61(1) of Regulation (EU) No 1095/2010, cit.; Article 85(7) 
and 86(1) of Regulation (EU) No 806/2014, cit. and Article 63 of ERA Regulation (EU) 
2016/796, cit. 

55 The ERA BoA and SRB Appeal Panel still have not adopted interim measures. 
The ACER BoA adopted some ‘reasoned orders’ on application for interim protection, 
but those orders are not available and there is only a written record in the final decisions. 
See, for instance, decision of ACER Board of Appeal of 6 August 2019 in case A-004-
2019, HEA and FGSZ v ACER, available on the Common Database of EU Agencies’ Boards 
of Appeal, para 13 which held that “[o]n 3 July 2019, the Board of Appeal dismissed the 
requests for the suspension of the application of the Contested Decision both in the 
cases A-004-2019 and A-005-2019, in the form of a reasoned order, in compliance with 
article 26 of the Rules of Procedures”. 
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legal criteria; ii) BoA is not a court, but an integral part of ESMA; iii) on 
the one hand, all the circumstances of a case must be taken into account 
in deciding whether to suspend the application of a contested decision 
under Article 60(3) of the ESMA Regulation and, on the other, the 
decisive factor should be the weighing of interests; iv) even if irreparable 
damage to the applicant would clearly be important in that regard if 
demonstrated, the correct interpretation of Article 60(3) of the ESMA 
Regulation in context is not restricted to these considerations, and  the 
public interest is likely to be an important consideration in deciding the 
outcome. In this case, the ESA BoA rejected the application for interim 
protection56. 

In the Euroins Insurance Group AD case, the BoA stated that 
“[a]ccording to the case law, interim measures may be granted if it is 
established that they are justified, prima facie, in fact and in law, and that 
they are urgent in so far as they are necessary in order to avoid serious and 
irreparable harm. Those conditions are cumulative, and consequently an 
application for interim measures must be dismissed if any one of them is 
not satisfied. An application for interim measures must also, when 
necessary, involve a weighing of the competing interests”57. In this case, 
ESA BoA decided that the condition relating to urgency was not satisfied 
and dismissed the application without examining the other conditions. 

Finally, in the Dubai Commodities Clearing Corporation case, in which the 
contested decision was suspended, the ESA BoA made some general 
remarks on interim relief proceedings and clarified the nature of its 
competences. 

Concerning the general remarks on interim relief proceedings, firstly, 
the ESA BoA noted that “pursuant to Article 60(3) of the ESMA 
Regulation, reflected in Article 10(1) of the Rules of Procedure, the Board 
of Appeal may suspend the application of the Contested Decision ‘if it 
considers that circumstances so require’” and “[t]hat wording reflects 
Article 278 TFEU”,  adding that “a decision on a suspension request 
should follow the case law of the Court of Justice and the General Court 
on similar requests”. Secondly, the BoA recalled the principle of 
presumption of legality of acts. Thirdly, the BoA recalled that interim 
measures may be granted if it is established that they are justified, prima 
facie, in fact and in law, i.e., that there is a fumus boni iuris, that they are 
urgent in so far as they are necessary in order to avoid serious and 
irreparable harm and if the balancing of interests is in favour of the 

 
56 Available on the Common Database of EU Agencies’ Boards of Appeal, paras 86, 92 

and 96. 
57 Available on the Common Database of EU Agencies’ Boards of Appeal, para 29. 
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applicant58. On the basis of those considerations, the BoA made its 
assessment of urgency, fumus boni iuris and balance of interests and 
concluded that all the conditions for the suspension of the contested 
decision were satisfied.  

Concerning the nature of its competences, the ESA BoA recognised 
that, by contrast with the position of the ECJ and the GC, which are 
specifically empowered by virtue of Article 279 TFEU to prescribe any 
necessary interim measures, it has only been granted the power to suspend 
the application of the contested act, mirroring Article 278 TFEU but not 
Article 279 TFEU59. 

Those decisions rendered by the ESA BoA are quite interesting. It is 
true that, in those decisions, the ESA BoA refers to its previous decisions 
to affirm the consistency of its reasoning, but it seems clear that between 
the Skandinaviska Ensklida Banken case – in which its position was that the 
conditions provided for the suspension of a contested act before the ECJ 
and the GC could not be decisive for the adoption of a similar decision in 
the light of Article 60(3) of the ESMA Regulation – and the Dubai 
Commodities Clearing Corporation case – in which it affirmed that “a decision 
on a suspension request should follow the case law of the [ECJ] and the 
[GC] on similar requests” – there has been an evolution in the ESA BoA’s 
approach concerning the perception of its role in the EU legal order.  

It is permissible to consider that, to some extent, this evolution may 
have been inspired by the BASF and Aquind case-law60. Those judgments 
established that complex technical, scientific and economic assessments 
made by BoA are subject to limited review by the GC, whereas BoA have 
full control of the decisions rendered by EU Agencies. In essence, this 
case-law shows that BoA have a supporting role in enhancing the effective 
judicial protection of the applicants, because their stricter review of the 
decisions adopted by EU Agencies lightens the nature of the review made 
by the EU judicature. Thus, even if BoA keep on being hybrid bodies61, 
the recognition of their role in helping the CJEU with reviewing may be 

 
58 Available on the Common Database of EU Agencies’ Boards of Appeal, paras 28-30.  
59 Ivi para 63. 
60 General Court, November 18th 2020, case T-735/18, Aquind v ACER, 

ECLI:EU:T:2020:542. For a comment on that judgment, see V. CHARIKLEIA, Chambres 
de recours des agences de l’Union européenne: quelle intensité de contrôle?, in Revue de l’Union 
européenne, 2021, pp. 81-87. 

61 On the hybrid nature of BoA, see S. OOSTERHUIS, R. WIDDERSHOVEN, Rethinking 
the Position of the Boards of Appeal from a Comparative Perspective, in M. CHAMON, A. VOLPATO, 
M. ELIANTONIO (eds.), cit., pp. 196-199; J. ALBERTI, The Position of Boards of Appeal, M. 
CHAMON, A. VOLPATO, M. ELIANTONIO (eds.), cit., pp. 250-252. 
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considered a ‘booster’ of perceptions of them as judicial bodies or, at least, 
as acting as judicial bodies62.  

 
5. Concluding Remarks 
 

The above examination, on the one hand, confirms the lack of 
harmonisation concerning the interim protection before BoA and, on the 
other, shows the existence of several differences and some commonalities 
between the provisional protection granted by the CJEU and BoA that 
mirror the Rules of Procedure and case-law of Luxembourgish Courts. 

The lack of harmonisation among BoA on interim protection is a 
matter of fact. The question is whether a harmonised approach is really 
necessary. The differences among the mechanisms established before BoA 
appear justified by the nature and objectives of EU Agencies. Thus, ‘one 
size fits all’ cannot be considered the right answer63 because it would imply 
a total rethinking of the Regulations establishing EU Agencies – which at 
present is not under consideration. Moreover, if a harmonised approach 
were to be decided upon, several questions would arise. Of all the models 
of interim protection that have been examined above, which one should 
be applied? The automatic suspension provided for by the ECHA and 
EUIPO Regulations or the suspension decided by BoA as established in 
the ACER, ERA, ESMA and SRB Regulations? From this point of view, 
statistical data has to be taken into account. There are BoA that handle 
thousands of appeals per year – for instance, the EUIPO BoA – while 
other BoA do not have as many appeals to handle. This aspect must be 
considered because choosing the model where lodging an appeal has no 
suspensory effect could have a very significant impact on the workload of 
the EUIPO BoA. By contrast, perhaps choosing the model where lodging 
an appeal has suspensory effect could constitute an acceptable retreat from 
the principle of the presumption of legality of EU acts? Lastly, the 
rationale for automatic suspension in the context of the EUIPO and 
ECHA Regulations is understandable, but would it work for the other 
BoA?  

 
62 On that point, see M. LAMANDINI, D. RAMOS MUÑOS, Law and Practice of Financial 

Appeal Bodies (ESAs’ Board of Appeal, SRB Appeal Panel): A view from the inside, in Common 
Market Law Review, 2020, p. 120. The authors consider that “(some) appeal bodies offer 
sufficient safeguards to justify the exclusion of an ultimate judicial review by the highest 
court, i.e. to justify their being treated as courts, or quasi-courts, of first instance”. 

63 J. ALBERTI, The Threshold Guardians. The future of EU Agencies’ Boards of Appeal in 
light of the recent reforms of CJEU Statute, in Review of European Administrative Law, 2023, pp. 
36-86. 
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Concerning the comparison between interim protection before some 
BoA and the one granted by the CJEU, it is true that, firstly, the ACER, 
ERA, ESA BoA and the SRB Appeal Panel RoP mirror the GC’s and 
ECJ’s RoP with differing degrees of exactness. Secondly, the ESA BoA 
based its reasoning, in particular in the Dubai Commodities Clearing 
Corporation case, on CJEU case-law. However, those elements, which may 
give rise to reflection on a number of points and contribute to the ongoing 
debate on the nature of BoA, are not enough to consider that interim 
protection before those BoA is an expression of a completed process of 
decentralisation of the EU judicature.  

In conclusion, as indicated in the introduction, the aim of this 
contribution was to understand in which way the analysis of interim 
protection before BoA could be useful to address in the general discussion 
on the possibility of considering BoA as the expression of a process of 
decentralisation of the EU judicature. This analysis seems to confirm that, 
even if in some Agencies there is a trend to the judicialisation of interim 
protection, which is, however, at an embryonic stage, this trend cannot be 
extended to all EU Agencies. In that regard, it must be recalled that interim 
protection has an ancillary nature with respect to the main proceedings. 
Thus, the evolution of this protection in the future will largely depend on 
the outcome of the institutional discussions on BoA. If the judicial nature 
of BoA should become prevalent, interim protection should follow the 
same path. On the contrary, if the process of decentralisation of EU 
judicature should take place only partially, as the present legal framework 
guarantees, a certain flexibility should keep being recognised in BoA in 
which an administrative nature prevails over the judicial one64.

 
64 On the possible evolution of BoA, see J. ALBERTI, The Threshold Guardians, cit., 

pp. 81-93. The author highlights that scholars agree on the need to ‘untap’ the potential 
of BoA and, after having indicated two possible evolutions – a conservative one, in which 
BoA keep on being administrative bodies, and a progressive one, in which BoA could 
become specialised administrative courts – he proposes a ‘functionalist approach’. Even 
if this approach postulates, in the long-term, the judicialization of BoA, it has, in 
comparison to the other two, the advantage of recognising that judicialization cannot be 
imposed, because “[BoA] are currently quite different one from the other, in terms of 
powers, functions and workload” and, thus, “their evolution should take place 
progressively, amending their founding Regulations […] tailoring any amendment to the 
needs of each sector”. This allows us to imagine a scenario in which it would be possible 
to have certain BoA in which the judicial model is dominant, and others in which the 
administrative one remains prevalent. In other words, in the same system, BoA with 
different structures and functions could coexist. 
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