
Q
uo vadis, B

oards of A
p

p
eal?

Quarterly publication • Year II • Special Volume “Quo vadis, Boards of Appeal?” • ISSN 3034-8455

Sp
ecial Volum

e

Quo vadis, Boards of Appeal?
The Evolution of EU Agencies’ Boards of Appeal  

and the Future of the EU System of Judicial Protection

EDITED BY JACOPO ALBERTI

Special Volume of the
Rivista del Contenzioso Europeo | Revue du Contentieux Européen |  

Review of European Litigation

EDITED BY MASSIMO CONDINANZI AND CHIARA AMALFITANO



129 
 

 
 
 

FILTERING APPEALS OVER DECISIONS 
ORIGINALLY TAKEN BY THE BOARDS OF APPEAL: 

RATIONALE, IMPACT AND POTENTIAL 
EVOLUTION OF ARTICLE 58a OF THE CJEU 

STATUTE 
 

Il ‘filtro’ delle impugnazioni in cause provenienti dalle commissioni di ricorso: ratio, 
effetti e possibili evoluzioni dell’Articolo 58bis dello Statuto della CGUE 

 
Le ‘filtrage’ des pourvois dans les affaires concernant les chambres de recours : ratio 
legis, effets et développements potentiels de l’Article 58bis du Statut de la CJUE 

 
 

RICCARDO TORRESAN*
 

 
 
 
 
 

TABLE OF CONTENTS: 1. Introduction. – 2. The legal issues arising from Article 
58a’s rationale, before and after the 2024 reform of the Statute. – 3. The 
functional structure of the filtering mechanism… – 4. …and the ECJ’s case 
law applying it. – 5. A glance over the future: some potential further 
developments in an institutional perspective. 

 
 
1. Introduction 
 

An ever-growing workload, combined with a progressively higher 
need for effective judicial protection, is not new in the history of European 
integration. As a matter of fact, the origins of the General Court (once the 
Court of First Instance) can be traced exactly to the improvement of the 
EU judiciary, with the goal of making it better equipped to face that 
challenge1. The same can be said for many of the judicial reforms that were 

 
* Interim Member of the Legal Service, Single Resolution Board. Views and 

opinions provided in this paper are only expressed on a personal capacity, and do not 
necessarily reflect, nor they bind in any way, the position of the Agency which the Author 
is affiliated to. Gratitude goes to Prof. Jacopo Alberti, as the coordinator to the Jean 
Monnet Module ‘EU Specialized Judicial Protection’ and the organiser of the closing 
conference thereof, for having hosted the speech which this manuscript is the further 
elaboration of. 

1 For references on the creation of the Court of First Instance and its development 
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set in place after the creation of the General Court, and notably in recent 
years: the (aborted) experiment of specialised courts2, the progressively 
refined system of specialised chambers within the General Court3 and, 

 
into the current General Court, see T. KOOPMANS, The Future of the Court of Justice of the 
European Communities, in Yearbook of European Law, 1991, pp. 15-32; J. L. DA CRUZ VILAÇA, 
The Court of First Instance of the European Communities: A Significant Step towards the Consolidation 
of the European Community as a Community Governed by the Rule of Law, in Yearbook of European 
Law, 1991, pp.1-56; K. LENAERTS, Some Reflections on the Separation of Powers in the European 
Community, in Common Market Law Review, 1991, pp. 11-35; M. CONDINANZI, Il Tribunale 
di primo grado e la giurisdizione comunitaria, Milan, 1996, pp. 249-251; A. ARNULL, Judicial 
Architecture or Judicial Folly? The Challenge Facing the European Union, in European Law Review, 
1999, pp. 516-524; C. TURNER, R. MUÑOZ, Revising the Judicial Architecture of the European 
Union, in Yearbook of European Law, 1999, pp. 1-93. 

2 M. BORRACCETTI, Le camere giurisdizionali nel sistema giudiziario dell'Unione europea: il 
tribunale della funzione pubblica, in E. CASADEI, G. COSTATO, L. SGARBANTI (eds.), Il nuovo 
diritto agrario comunitario. Riforma della politica agricola comune, allargamento dell'Unione e 
Costituzione europea, diritto alimentare e vincoli internazionali, Ferrara, 2005, pp. 475-491; A. B. 
CAPIK, European Union Civil Service Tribunal: A Coherent Part of the Communities Courts System, 
in European Law Reporter, 2005, pp. 107-109; R. SCHIANO, Le ‘camere giurisdizionali’ presso la 
Corte di Lussemburgo: alcune riflessioni alla luce dell'istituzione del Tribunale della funzione pubblica, 
in Diritto dell’Unione europea, 2005, pp. 719-738; H. CAMERON, Establishment of the European 
Union Civil Service Tribunal, in The Law and Practice of International Courts and Tribunals, 2006, 
pp. 273-283; S. GERVASONI, Le Tribunal de la fonction publique de l’Union européenne : deux ans 
après, in L’observateur de Bruxelles, 2007, pp. 30-33; C. BERNARD-GLANZ, S. RODRIGUES, 
Le Tribunal de la fonction publique de l’Union européenne : premier bilan, in L’actualité juridique 
fonctions publiques, 2008, pp. 63-69; P. FUENTETAJA, A. JESÚS, The European Union Civil 
Service Tribunal, in A. DE WALSCHE, L. LEVI (eds.), Mélanges en hommages à Georges 
Vandersanden : promenades au sein du droit européen, Brussels, 2008, pp. 873-901; P. J. 
MAHONEY, The European Union Civil Service Tribunal: A Specialised Tribunal or a Special 
Tribunal?, in A. DE WALSCHE, L. LEVI (eds.), cit., pp. 955-970;  H. KRAEMER, The European 
Union Civil Service Tribunal: A New Community Court Examined after Four Years of Operation, 
in Common Market Law Review, 2009, pp. 1873-1913; C. BERNARD-GLANZ, Plaider devant le 
TFP : quelques spécificité de la procédure, in COURT OF JUSTICE OF THE EUROPEAN UNION 
(ed.), Colloques à l’occasion du 5ème anniversaire du Tribunal de la fonction publique, Luxembourg, 
2010, pp. 7-29; S. SEYR, La jurisprudence du TFP : questions de fond, in COURT OF JUSTICE OF 
THE EUROPEAN UNION (ed.), cit., pp. 65-74; W. HAKENBERG, The European Union Civil 
Service Tribunal: A Three-Tier Structure, in E. OLUFEMI (ed.), The Development and Effectiveness 
of International Administrative Law, London, 2012, pp. 251-263; G. VANDERSANDEN, The 
Real Test: How to Contribute to a Better Justice. The Experience of the Civil Service Tribunal, in M. 
BOBEK (ed.), Selecting Europe’s Judges, Oxford, 2015, pp. 86-94; W. HAKENBERG, The Civil 
Service Tribunal of the European Union: A Model to Follow as a Specialised Court?, in E. 
GUINCHARD, M.-P. GRANGER (eds.), The New EU Judiciary: An Analysis of Current Judicial 
Reforms, Alphen aan den Rijn, 2017, pp. 161-177; G. GATTINARA, Le TFP est mort! Vive le 
TFP?, in C. AMALFITANO, M. CONDINANZI (eds.), La Corte di giustizia dell’Unione europea 
oltre i trattati: la riforma organizzativa e processuale del triennio 2012-2015, Milan, 2018, pp. 355-
371. 

3 See notably on this matter U. ÖBERG, M. ALI, P. SABOURET, On Specialisation of 
Chambers at the General Court, in M. DERLÉN, J. LINDHOLM (eds.), The Court of Justice of the 
European Union: Multidisciplinary Perspectives, Oxford, 2018, pp. 211-224; M. F. ORZAN, La 
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most importantly herein, the development of a distinctive path of judicial 
review over EU Agencies’ Boards of Appeal, a path which ultimately 
includes the ‘filtering mechanism’ regulated by Art. 58a of the CJEU 
Statute. 

It is well known that Boards of Appeal originated as first-level 
scrutiny of the Agencies’ administrative activity, to protect individuals and 
to better consider the potential impact on their rights and interests. While 
their legal nature may is still debated in legal scholarship4, and while surely 

 
specializzazione del Tribunale dell’Unione europea tra realtà e prospettive: ieri, oggi, domani (?), in C. 
AMALFITANO, M. CONDINANZI (eds.), Il giudice dell’Unione europea alla ricerca di una assento 
efficiente e (in)stabile: dall’incremento della composizione alla modifica delle competenze, Milan, 2022, 
pp. 89-116. 

4 Meaning that legal scholarship has expressed, over the years, a wide variety of 
nuanced positions trying to label Boards of Appeal as judicial bodies, administrative 
bodies or some kind of hybrid experiment. Although this is not the most suitable context 
to present a deeper analysis on this debate, see, for instance, the opinions put forward in 
M. HARRIS, The Place of Formal and Informal Review, in M. HARRIS, M. PARRINGTON (eds.), 
Administrative Justice in the 21st Century, Oxford, 1999, spec. pp. 42-54; L. DE LUCIA, I ricorsi 
amministrativi nell’Unione europea dopo il Trattato di Lisbona, in Rivista trimestrale di diritto 
pubblico, 2013, pp. 323-368; P. CHIRULLI, L. DE LUCIA, Tutela dei diritti e specializzazione nel 
diritto amministrativo europeo. Le commissioni di ricorso delle agenzie europee, in Rivista italiana di 
diritto pubblico comunitario, 2015, pp. 1305-1347; J. ALBERTI, Le agenzie dell’Unione europea, 
Milan, 2018, pp. 219-258; J. ALBERTI, The Position of Boards of Appeal: Between Functional 
Continuity and Independence, in M. CHAMON, A. VOLPATO, M. ELIANTONIO (eds.), Boards of 
Appeal of EU Agencies. Towards Judicialization of Administrative Review?, Oxford, 2022, pp. 
245-272. Furthermore, it must be noted that these different visions are registered within 
legal scholarship only, as the CJEU’s case law seems to be undoubtably solid in denying 
judicial nature to the Boards of Appeal. The institutional position of these bodies is 
usually addressed through the concept of ‘functional continuity’, which the General 
Court has firstly crafted in Procter & Gamble (General Court, December 12th 2002, case 
T-63/01, Procter & Gamble v OHIM, ECLI:EU:T:2002:317, para 21) and which allows to 
confer a particularly intense scrutiny upon Boards of Appeal but, at the same time, clearly 
precludes any comparison with a ‘full’ judge; see, among others, General Court, April 
20th 2005, case T-273/02, Krüger v OHIM – Calpis (CALPICO), ECLI:EU:T:2005:134, 
para 62; General Court, March 8th 2012, case T-298/10, Arrieta D. Gross v 
OHIM - International Biocentric Foundation et al. (BIODANZA), ECLI:EU:T:2012:113, para 
105; General Court, July 15th 2015, case T-398/13, TVR Automotive v OHIM – TVR Italia 
(TVR ITALIA), ECLI:EU:T:2015:503, para 38; General Court, February 16th 2017, joint 
cases T-828/14 and T-829/14, Antrax It v EUIPO – Vasco Group (Thermosiphons pour 
radiateurs), ECLI:EU:T:2017:87, para 38; General Court, February 21st  2018, case T-
727/16, Repower v EUIPO – repowermap.org (REPOWER), ECLI:EU:T:2018:88, para 86; 
General Court, May 17th 2018, case T-760/16, Basil v EUIPO – Artex (Panier spéciaux pour 
cycles), ECLI:EU:T:2018:277, para 26. At most, EU judges have qualified these ones as 
quasi-judicial bodies, only recognising their ability to efficiently perform a scrutiny which 
shows, to a certain degree, some similarities with a proper judicial activity; on the notion 
of quasi-judicial bodies, see first General Court, September 18th 2012, joint cases T-
133/08, T-134/08, T-177/08 and T-242/09, Schräder v CPVO – Hansson (LEMON 
SYMPHONY), ECLI:EU:T:2012:430, para 137. 
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different from one to each other (notably regarding their powers, the type 
of scrutiny they perform, and the Rules of Procedure they apply), the 
contribution that these bodies offer to the administration’s efficiency and 
the individuals’ protection is almost universally recognised. Consequently, 
it is no wonder that the EU judiciary felt the need to better position itself 
regarding the Boards of Appeal, taking the opportunity to deal with the 
aforementioned issues (the workload growth and the effectiveness of 
judicial protection) by way of direct action. The envisioned solution, as far 
as direct actions are concerned, has been to equip the EU judicial system 
with a first-ever procedural mechanism, which enables the ECJ to ‘filter’ 
the appeal procedures it receives from the General Court, so long that it 
reviews a decision originally issued by a Board of Appeal5. This paper is 
intended to first assess the deficiencies arising from the interpretation of 
this mechanism’s rationale, discussing how they affected the 
understanding and the evolution of the ‘filter’ within its first five years of 
life; second, the operational structure of the mechanism will be reviewed, 
combined with a deep analysis of the ECJ’s case law so far; finally, this 
paper will explore some potential developments, arguing that the filtering 
mechanism might hold, in the near future, an relevant institutional 
positioning within the EU judicial system as a whole. 
 
2. The legal issues arising from Article 58a’s rationale, before and 
after the 2024 reform of the Statute 

 
The mechanism now embodied in what currently is Art. 58a of the 

CJEU Statute has been introduced by virtue of Regulation 2019/629 
within a broader scheme of reforms6, and immediately linked to the 

 
5 The phrasing here is deliberately vague, as the inclusion of a Board of Appeal into 

the filtering mechanism’s scope of application is, on the one hand, differentiated based 
on the time reference (either before or after May 1st 2019, the date of entry into force of 
the establishing Regulation) and, on the other hand, impacted by the latest reform of the 
Statute of the CJEU, which will be discussed in the following section of this manuscript. 

6 Specifically, the EU judiciary has been subject to a high-frequency reforms series 
in the last decade, none of which was operated by amendment of the Treaties. A first 
intervention was realised in 2012, with a combined ‘restyling’ of both the Statute and the 
ECJ’s Rules of Procedure; see notably Regulation (EU, Euratom) 741/2012 of the 
European Parliament and of the Council of 11 August 2012 amending the Protocol on 
the Statute of the Court of Justice of the European Union and Annex I thereto, in OJ L 
228, 23.08.2012, p. 1-3. Later on, a more structural reform has been launched in 2015, by 
kickstarting the General Court members’ doubling process and redistributing some 
judicial competences between the two jurisdictions; see Regulation (EU, Euratom) 
2015/2422 of the European Parliament and of the Council of 16 December 2015 
amending Protocol No 3 on the Statute of the Court of Justice of the European Union, 
in OJ L 341, 24.12.2015, p. 14 ff. This same reform process has then been complemented 
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previously recalled rationales. Recitals 4 and 5 of that same Regulation 
state that “many appeals are brought in cases which have already been 
considered twice, initially by an independent Board of Appeal, then by the 
General Court, and […] many of those appeals are dismissed […] because 
they are patently unfounded or […] manifestly inadmissible”. The 
Regulation goes on to conclude that a filtering mechanism on appeal 
procedures should have been introduced “[i]n order to enable the Court 
of Justice to concentrate on the cases that require its full attention”, 
especially given “the constant increase in the number of cases brought 
before the Court [itself]”. The legislator seems to have been clear in 
justifying the new procedural tool articulated in Art. 58a as a necessary 
measure for the judicial system to cope with its workload, notably by 
precluding ‘superfluous’ levels of judicial review in cases where this 
preclusion would not affect the effective protection of individuals’ 
interests. 

Now, it is well known that the filtering mechanism on appeal 
procedures is about to be deeply affected by the latest reform of the 
CJEU’s Statute7, especially for what concerns its scope of application. As 
much as this reform is clearly impacting the legal scenario taken into 
consideration herein, it still seems useful and appropriate to lead a 
reconstruction of the main legal issues which have characterised the 
mechanism’s first outlook: on the one hand, although the reform’s 
substantial content has now been greenlit by the EU legislator8, the related 
legal act hasn’t entered into force yet, so that the 2019 structure of the 
‘filter’ is still the valid one as this manuscript is completed9; on the other 
hand, and most importantly, the evolution induced by the latest reform is 
only understandable if closely linked to this mechanism in its (soon 
outdated, but) current version. It is, therefore, the case to shed some light 
over some preliminary considerations which, albeit stemming out from 

 
in 2019, with Regulation (EU, Euratom) 2019/629 of the European Parliament and of 
the Council of 17 April 2019 amending Protocol No 3 on the Statute of the Court of 
Justice of the European Union, in OJ L 111, 25.04.2019, p. 1 ff. which introduced the 
mechanism analysed in this manuscript. 

7 Request submitted by the Court of Justice pursuant to the second paragraph of 
Art. 281 of the Treaty on the Functioning of the European Union, with a view to 
amending Protocol No 3 on the Statute of the Court of Justice of the European Union, 
November 30th 2022. 

8 The Council and the European Parliament both officially greenlit the final text of 
the reform on March 19th 2024, as confirmed in press release n. 232/24 of the Council, 
Reform of the Statute of the Court of Justice adopted, issued on that same day. 

9 The draft of this contribution is finalised on March 31st 2024, a date which then 
serves as a time reference for the purposes of any case law, statistics and analysis 
produced in the present document. 
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the rationale the legislator provided back in 2019, are still (at least partially) 
relevant.  

First, from the Court’s perspective, it is immediately apparent that the 
‘mere’ existence of Boards of Appeal has effects on its activity and its 
institutional role. The assessment of the Boards’ nature as being either 
judicial or administrative, from this point of view, seems to be irrelevant: 
indeed, the Court considers that Boards of Appeal, whichever be their 
legal nature, do provide a first level of protection to individuals, 
sufficiently structured to justify the imposition of some limitations to the 
judicial scrutiny that the EU judges carry out – specifically, their existence 
limits, at least to some extent, the right to appeal the General Court’s 
decisions. A partially separate question is then whether it is legally possible, 
in the light of the Treaties, to limit the right to appeal. It is to be 
remembered, in this respect, that none of the Treaties’ provisions 
embodies or requires such thing as a ‘right to appeal’, meant either as a 
general principle of EU law or as an individual right to be granted. Art. 19 
TEU10 and Art. 47 CFREU11 are actually crystal clear in recognising, with 
that twofold value, the principle of (and right to) effective judicial 
protection, but they never require the establishment of an appeal 
procedure within the judicial system in order to attain the necessary 
standard of effectiveness, leaving it to the legislator to take such a decision. 
As a matter of fact, the institution of the Court of First Instance (which in 
1989 gave birth to the appeal procedure as a whole) should be regarded as 
a choice made by the EU legal order – arguably a wise one, but still a 
choice which was not imposed by the Treaties. All of this means, basically, 
that while Art. 256(1), second paragraph, TFEU currently acknowledges 
the possibility of appealing the General Court’s decisions in front of the 
Court of Justice, this recognition doesn’t imply that this very possibility 
can’t be limited or conditioned – or even, if there ever will be a common 
political will to do so, excluded as a whole (although in this last case a 
revision of the Treaties would be inevitable). 

 
10 See notably A. ARNULL, Article 19 TEU, in H.-J. BLANKE, S. MANGIAMELI (eds.), 

The Treaty on European Union (TEU) – A Commentary, Heidelberg, 2013, pp. 759-783; G. 
TESAURO, Commento all’Art. 19 TUE, in A. TIZZANO (ed.), Trattati dell’Unione europea, 
Milan, 2014, pp. 195-215.  

11 See notably P. AALTO, H. C. H. HOFFMAN, L. HOLOPAINEN, E. PAUNIO, L. 
PECH, D. SAYERS, D. SHELTON, A. WARD, Article 47 – Right to an Effective Remedy and to a 
Fair Trial, in S. PEERS, T. HERVEY, J. KENNER, A. WARD (eds.), The EU Charter of 
Fundamental Rights. A Commentary, Oxford, 2014, pp. 1197-1276; M. CAIANIELLO, C. 
CONSOLO, D. DOMENICUCCI, F. FILPO, M. STELLA, Commento all’Art. 47, in R. 
MASTROIANNI, O. POLLICINO, S. ALLEGREZZA, F. PAPPALARDO, O. RAZZOLINI (eds.), 
Carta dei diritti fondamentali dell’Unione europea, Milan, 2017, pp. 862-912. 
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Second, in the immediate aftermath of Art. 58a’s introduction into 
the system, some interpretative difficulties arose relating to the 
delimitation of this provision’s scope of application. The latter had been 
structured through a peculiar time-based partition: concerning Boards of 
Appeal already existing before May 1st 2019 (the date of entry into force of 
Regulation 2019/629), the legislator’s first choice had been to only include 
four (out of the existing eight) Boards of Appeal12, explicitly qualifying 
those four as “independent” (as for the first paragraph of Art. 58a); on the 
other hand, after May 1st 2019, the filtering mechanism applies generally, 
to any “independent Board” which may be established from that date 
onwards (pursuant to the second paragraph of Art. 58a). Referring to both 
of these delimitations, Art. 58a has, indeed, sparked some criticism. 

As for the delimitation before May 1st 2019, it is surely true, as already 
discussed herein, that Boards of Appeal show relevant differences among 
themselves, mainly relating to their powers over the Agencies’ decisions 
they are supposed to review13. None of these differences, though, seems 
to be enough to justify the complete exclusion of some of these bodies 
(on a legal basis which, by the way, has never been specified), given that 
they all essentially enjoy the same institutional positioning and exert the 
same functions. Furthermore, the lack of an articulated legal reason behind 
this choice becomes all the more evident when observed through the lens 
of the CJEU’s case law, which is quite consistent for a growing number of 
Boards of Appeal, regardless of whether they are covered, or not, by the 
scope of application of Art. 58a of the Statute. More precisely, this is 

 
12 Namely, the Boards currently operating within the European Union Intellectual 

Property Office (EUIPO), the Community Plant Variety Office (CPVO), the European 
Chemicals Agency (ECHA) and the European Union Aviation Safety Agency (EASA); 
the ones which have been cut out from the scope of application of the ‘filter’ are the 
Boards of the European Union Agency for the Cooperation of Energy Regulators 
(ACER),  the European Union Agency for Railways (ERA), the Single Resolution Board 
(SRB) and the European Supervisory Authorities (ESAs). It is to be remembered, once 
again, that this ‘selection’ will soon be surpassed by the latest reform of the mechanism, 
the evolution induced by which will be discussed further on in this same section. 

13 For an overall review on the differences between Boards of Appeal in terms of 
powers, composition and functioning, see notably L. DE LUCIA, I ricorsi amministrativi 
nell’Unione europea dopo il Trattato di Lisbona, in Rivista trimestrale di diritto pubblico, 2013, pp. 
323-368; P. CHIRULLI, L. DE LUCIA, Tutela dei diritti e specializzazione nel diritto amministrativo 
europeo. Le commissioni di ricorso delle agenzie europee, in Rivista italiana di diritto pubblico 
comunitario, 2015, pp. 1305-1347; C. TOVO, Le agenzie decentrate dell’Unione europea, Bologna, 
2016, pp. 323-337; J. ALBERTI, Le agenzie dell’Unione europea, Milan, 2018, pp. 219-239; J. 
ALBERTI, The Position of Boards of Appeal: Between Functional Continuity and Independence, in M. 
CHAMON, A. VOLPATO, M. ELIANTONIO (eds.), Boards of Appeal of EU Agencies. Towards 
Judicialization of Administrative Review?, Oxford, 2022, pp. 245-272. 
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exemplified in the Court’s approach in three leading cases, Heli-Flight14, 
BASF15 and Aquind16, which relate respectively to the Boards of Appeal of 
EASA, ECHA and ACER. Notwithstanding the fact that the latter has not 
been covered, until the approval of the latest reform, by the application of 
the filtering mechanism – and transcending even some potentially relevant 
differences among the three of them17 – the General Court and the Court 
of Justice (as the appeal judge) have agreed on conferring to all these 
bodies the same powers to perform an in-depth scrutiny of their Agency’s 
decisions, searching for any kind of error, as opposed to General Court’s 
review, which is then able to be restricted to the search for manifest errors18. 
Although the Court’s case law in this subject is always based on the 
specific Board of Appeal which adopted the (contested) initial decision, 
this interpretation of the Boards’ scrutiny seems to have some expansive 
potential. Indeed, it is already applied to bodies which are both included 
and not included in the scope of application of the filtering mechanism, 
which confirms the not-so-logical nature of the selection shown in the 
first version of Art. 58a of the Statute. 

For what concerns the delimitation after May 1st 2019 (which, by the 
way, is being left untouched by the latest reform), some concerns arise 
over both how the ‘filter’ will be granted application and which bodies 
might be concerned by this provision. On the one side, some cumbersome 
scenarios take shape when investigating how, operationally speaking, a 
(potential) new Board of Appeal will be included in the filtering 
mechanism’s scope of application. The phrasing of Art. 58a19 seems to 

 
14 General Court, December 11th 2014, case T-102/13, Heli-Flight v EASA, 

ECLI:EU:T:2014:1064. 
15 General Court, September 20th 2019, case T-125/17, BASF Grenzach v ECHA, 

ECLI:EU:T:2019:638. 
16 General Court, November 18th 2020, case T-735/18, Aquind v ACER, 

ECLI:EU:T:2020:542; and as of an appeal, Court of Justice, March 9th 2023, case C-
46/21 P, ACER v Aquind, ECLI:EU:C:2023:182. 

17 Just to name one (and probably the most evident) example, it is to be recalled 
that after the latest amendment of EASA’s funding Regulation, the related Board of 
Appeal finds itself in a weaker position towards the Agency, notably for the fact that it is 
not clear anymore whether the board’s decisions are legally binding to the Agency’s 
decision-making bodies. For some Authors that expressed the same doubts, see M. 
SIMONCINI, M. VERISSIMO, The EASA Board of Appeal in Search of Identity: An Effective Filter 
between Administration and Courts?, in M. CHAMON, A. VOLPATO, M. ELIANTONIO (eds.), 
cit., 2022, pp. 103-121. 

18 The General Court’s reasoning in Aquind is particularly clear on this approach, 
when it states that “the Board of Appeal cannot carry out a limited review of the decision 
of the Agency”, otherwise “the General Court would be carrying out a limited review of 
a decision which was itself the result of a limited review”; see the General Court’s 
judgment in Aquind, para 58. 

19 Which settles for a quite straightforward (but also vague) formulation, stating that 
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suggest that, once a new board is set up, its inclusion should be completely 
automatic or, at most, enabled by a simple provision into the related 
Agency’s establishing Regulation – with no need for any reform of the 
Statute. This means that a primary law act (or, to be more precise, the scope 
of application of a primary law act) would be effectively modified by a 
secondary law act; which, while not necessarily being a problem per se20, 
might end up excluding the CJEU from having a word over the reform 
process. As a matter of fact, innovations of the EU judicial system are 
usually guided by the Court thanks to the role it enjoys within the Statute’s 
reform procedure, which envisions a proposal directly submitted by the 
Luxembourg judges or a mandatory consultation of them21; however, if 
the Agency’s establishing Regulation is the only act that needs to be 
adopted or modified in this case, the ordinary legislative procedure22 
should be enough to do so, thus potentially involving nobody but the 
‘usual suspects’ – Commission, Council and European Parliament. On the 
other side, no exact answer can be given to the question about which 
bodies this part of Art. 58a was intended to refer to. A Board which didn’t 
exist before May 1st 2019 would surely be concerned by the provision; but 
no such Board has been established yet, and the 2024 reform will now 
provide for a complete listing of all the bodies that satisfy the conditions 
to activate the filtering mechanism over appeals23. It then becomes 
difficult to fully understand why the reference time limit has not been 

 
the filtering mechanism “shall also apply to appeals brought against decisions of the 
General Court concerning a decision of an independent board of appeal, set up after 1 
May 2019 within any other office or Agency of the Union”. 

20 The envisioned situation doesn’t actually look too problematic, based on two 
main reasons. First, as already specified in the text, the reform envision by this part of 
Art. 58a of the Statute would not account to a modification of primary law in its 
substance, but rather to an extension of that provision’s scope of application, which 
appears to be less intense. Second, and most importantly, the Treaties themselves provide 
for other cases where a reform of primary law is somehow ‘delegated’ to secondary law 
acts, thus replicating the same scheme envision in Art. 58a, where primary law explicitly 
allow for itself to be modified by secondary law. Just to mention an example which is still 
related to the EU judicial system, Art. 252 TFEU states that “the Council, acting 
unanimously, may increase the number of Advocates-General” upon request from the 
CJEU. 

21 As for Art. 281(2) TFEU, when pursuing a reform of the Statute, “[the] European 
Parliament and the Council shall act either at the request of the Court of Justice and after 
consultation of the Commission, or on a proposal from the Commission and after 
consultation of the Court of Justice”. The first one of these options is, for instance, the 
one that led to the adoption of the latest reform; see fn 7 for reference over the CJEU’s 
proposal. 

22 See Art. 294 TFEU for the complete outline of the ordinary legislative procedure. 
23 See below, in this same section, for a more detailed analysis of the reform’s 

substantial content. 
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moved on to 2024, as the Regulation reforming the Statute is now about 
to enter into force, or why new potential ‘candidate’ Boards of Appeal 
haven’t been already included in the listing approach embodied by the first 
paragraph of Art. 58a. It is true, however, that the only potential candidate 
in this perspective enjoys such a peculiar position that it its chances of 
being included in Art. 58a’s scope of application are uncertain, to say the 
least. This would be the soon-to-come Anti-Money Laundering Authority 
(AMLA), which is set to established in the near future in Frankfurt as one 
of the first outcomes of the Anti-Money Laundering package proposed by 
the Commission in 202124. The proposed establishing Regulation25 for this 
new Agency envisions, as a matter of fact, an internal body (an 
‘administrative board of review’) entrusted with the mandate to carry out 
a first-hand internal review of AMLA’s administrative decisions. However, 
this body seems to be comparable only to a certain extent with other 
Boards of Appeal, as it will probably lack binding powers towards its own 
Agency: the Commission’s proposal has clarified that AMLA’s Executive 
Board “shall take into account the opinion of the Administrative Board of 
Review Board, but shall not be bound by it”26, so that an opinion issued 
by this body will trigger no more than the procedural obligation to 
“promptly adopt a new decision [which] shall abrogate the initial decision, 
replace it with a decision of identical content, or replace it with an 
amended decision”27. If this overview is to be confirmed by practice, it is 
indeed likely that this Board will not find its place into the filtering 
mechanism over appeals, as it will provide a different (and not as 
impactful) kind of scrutiny. 

As previously anticipated, in the last weeks of 2022 the CJEU 
submitted a proposal for some new reforms of the Statute28, triggering a 

 
24 A review of the whole package of normative measures proposed by the 

Commission is available at this link: Anti-money laundering and countering the financing 
of terrorism legislative package - European Commission (europa.eu). Negotiations on 
the establishment of this new EU Agency are ongoing and currently being finalised, as 
the Council and the European Parliament have reached a political agreement back in 
December 2023 (as confirmed in press release 1023/23 of the Council, of December 13th 
2023) and finally established AMLA’s seat in Frankfurt (as seen in press release 150/24 
of 22 February 2024). 

25 European Commission, Proposal for a Regulation of the European parliament 
and of the Council establishing the Authority for Anti-Money Laundering and 
Countering the Financing of Terrorism and amending Regulations (EU) No 1093/2010, 
(EU) 1094/2010, (EU) 1095/2010, 20 July 2021, COM(2021)421 final. 

26 See the Commission’s Explanatory Memorandum attached to the proposal, 
section ‘Organisation and governance of the Authority’. 

27 See Art. 62(3) of the proposed Regulation. 
28 See above, fn 7, for the proposal’s references. 
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procedure which involved the European Commission29 and which is now 
approaching the final (successful) outcome, as the Council and the 
European Parliament are just weeks away from adopting the Regulation 
which will provide for a harmonised modification of both the Statute and 
the Rules of Procedure of the two Luxembourg jurisdictions30. The 
proposal had its deepest (and certainly most spotlighted) element in the 
envisioned transferral of (a very limited portion of) the jurisdiction on 
preliminary rulings to the General Court, in a first-ever attempt to follow 
up on the judicial architecture that was imagined in Nice more than 20 
years ago31. Far from the many debates that this proposal has generated 
since its publication, however, another reform was envisioned by the 
Court in that same act: namely, an extension of Art. 58a’s scope of 
application to every existing Board of Appeal32, as well as to those appeals 
against decisions adopted by the General Court on the basis of an 
arbitration clause (by virtue of Art. 272 TFEU)33. 

The most immediate effect of this reform (which is set to be approved 
without further modifications)34 will clearly be to put an end to most of 
the interpretative deficiencies regarding the selection of certain Boards of 

 
29 The European Commission has in fact handed its opinion on the proposal, 

basically adhering to the needs, the views and the proposals submitted by the CJEU; see 
Commission Opinion COM(2023)135 final of March 10th 2023 on the draft amendment 
to Protocol No 3 on the Statute of the Court of Justice of the European Union, presented 
by the Court of Justice on 30 November 2022. 

30 See the reference mentioned above, fn 8. 
31 On this transferral see ultimately M. BOBEK, Preliminary Rulings before the General 

Court: What Judicial Architecture for the European Union?, in Common Market Law Review, 2023; 
D. SARMIENTO, On the Road to a Constitutional Court of the European Union: the Court of Justice 
after the Transfer of the Preliminary Reference Jurisdiction to the General Court, in  Croatian Yearbook 
on European law and Policy, 2023, pp. VII-XVII; J. ALBERTI, Il trasferimento del rinvio 
pregiudiziale al Tribunale, all’alba della sua entrata in vigore, in Quaderni AISDUE, 2024, pp. 1-
30. 

32 For the sake of accuracy, it is to be remembered that, besides the eight Boards of 
Appeal covered by the ‘filter’ (and mentioned above, see fn 12), another similar body 
exists in the EU legal system, which is the Administrative Board of Review (ABoR) 
operating within the ECB. However, this Board does not enjoy the power to adopt any 
binding decision whatsoever and it is, therefore, excluded by both the reform of Art. 58a 
of the Statute and the analysis presented in this manuscript. 

33 See the Court’s request, notably pp. 1-9 and pp. 13-15. 
34 Some amendments have actually been proposed by the European Parliament’s 

Legal Affairs Committee (JURI), endorsed in the provisional agreement reached, in 
December 2023, by both the Parliament’s and Council’s negotiators (on this provisional 
agreement, see briefly Carriages preview | Legislative Train Schedule (europa.eu)) and 
finally greenlit by the two legislative institutions in March 2024. However, none of the 
proposed amendments is relevant for the purposes on the analysis developed herein, as 
none of them concerns the filtering mechanism pursuant to Art. 58a of the Statute, while 
instead focusing on the transferral of preliminary rulings to the General Court. 
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Appeal over others. On the one hand, this clearly highlights, even more 
than now, the role of Boards of Appeal as first recipients of the 
individuals’ need for protection against the EU administration as a whole, 
and it enhances the general coherence of the filtering mechanism and of 
the CJEU’s review over these quasi-judicial bodies35. On the other hand, 
the approval of the reform leaves an even greater (and irrefutable at this 
point) confirmation that the previous choice of including only four out of 
eight boards has always been, basically, an illogical one by the legislator36. 

The new version of Art. 58a, however, also applies to cases where the 
EU judges are called into play pursuant to an arbitration clause included 
in a contract concluded by or on behalf of the EU37; cases which are 
connotated, for the purposes of this analysis, by the fact that no Board of 
Appeal (or adjudication body whatsoever) is involved in the controversy’s 
solution, which is thus provided by the ‘traditional’ two-tier system 
composed by the General Court and the Court of Justice. Now, on this 
essential difference an interesting perspective is offered by the reasons 
provided by the Court itself in support of the reform. In its proposal, the 
Court affirms that “cases brought before the General Court under an 
arbitration clause […] do not require from the General Court anything 
beyond the application to the substance of the dispute of the national law 

 
35 Some scholars seem not to agree with this assumption; see, for instance, L. DE 

LUCIA, New developments concerning Article 58a of the Statute of the Court of Justice of the European 
Union, in EU Law Live, 2024 (available at this link: Op-Ed: “New developments 
concerning Article 58a of the Statute of the Court of Justice of the European Union” by 
Luca De Lucia - EU Law Live), where the Author basically stresses that a filtering 
mechanism on appeal procedures would only be needed over IP cases, as the EUIPO 
Board is the only one which creates such a high number of cases that they need to be 
filtered; on the contrary, cases stemming from other Boards should be treated as 
‘traditional’ appeals, as they may foster some further developments into the Court’s case 
law. As long as this approach is, without a doubt, statistically accurate and understandably 
cautious, it is argued here that the pursue of the highest threshold of legal coherence is 
even more important in this case: limiting the admissibility of appeal procedures is, 
indeed, such a delicate task that the related procedural rules need to be implemented with 
general coherence and consistency, which can only benefit from the extension of Art. 
58a to all Boards of Appeal. 

36 Interestingly (and, frankly, quite discouragingly) it is the Court itself that 
acknowledged the illogical nature of that choice: in the aforementioned request for 
reform of the Statute, while considering the Boards of Appeal that were first excluded by 
the filtering mechanism’s scope of application, the Court openly states that “there is no 
particular reason justifying their non-inclusion in the abovementioned list”; see notably 
p. 8 of the request. 

37 By virtue of Art. 272 TFEU, “[t]he Court of Justice of the European Union shall 
have jurisdiction to give judgment pursuant to any arbitration clause contained in a 
contract concluded by or on behalf of the Union, whether that contract be governed by 
public or private law”. 
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to which the arbitration clause refers, [and they] are therefore not in 
principle capable of raising issues that are significant with respect to the 
unity, consistency or development of Union law”38. In other words, EU 
judges acknowledge the fact that the extension of the filtering mechanism 
to these cases implies a major shift as for the rationale of the mechanism 
itself. A tool the very existence of which has only been justified, so far, by 
the need to avoid superfluous levels of protection of the individuals’ 
interests, will now (at least partially) be also based on some kind of 
‘statement of non-relevance’ of the actions brought pursuant to arbitration 
clauses39. This leads, ultimately, to the result that Art. 58a of the Statute 
now embodies a ‘twofold soul’, becoming applicable to (at least) two 
groups of cases on the basis of two different rationales: a circumstance 
which – as it will be more deeply discussed further on in this manuscript40 
– might also have an impact on the institutional positioning of the filtering 
mechanism within the whole EU judicial system. 

 
3. The functional structure of the filtering mechanism … 

 
Moving on to the structure and the practical functioning of the 

filtering mechanism, the rationale which the EU institutions have brought 
in support of the new procedural tool doesn’t stop creating some 
uncertainties. 

By virtue of Art. 170a, paragraph 1, of the ECJ Rules of Procedure, it 
is to the applicant (who wishes to file an appeal against a decision issued 
by the General Court) to submit a request that the appeal should be 
allowed to proceed, providing “all the information necessary to enable the 
Court of Justice to rule on that request”. Now, the circumstance by which 
the filtering mechanism is to be triggered by the appellant41 (i.e. one of the 

 
38 The quote is taken from the Court’s request, p. 9. 
39 Meaning that the CJEU seems to consider these cases as quite easy to settle, on 

the one side, and rarely involving questions of a general and systemic relevance for the 
EU legal order, on the other side. It can be noted, however, that the first of these 
conditions was never supposed to work as a legal basis within the first version of Art. 
58a of the Statute; and the second one is, actually, the very core of the scrutiny that the 
Court should perform when applying the filtering mechanism to an appeal procedure. 

40 See below, section 5. 
41 While this paper does not offer the proper occasion to go into deep of both the 

nature and the operational functioning of the review, on this peculiar procedure see C. 
FARDET, Le «Réexamen» des décisions du Tribunal de Première Instance, in Revue du Marché 
Commun et de l’Union européenne, 2004, pp.184-193; H. JUNG, Une nouvelle procédure devant la 
Cour : le réexamen, in C. BAUDENBACHER (ed.), Liber amicorum en l’honneur de Bo Vesterdorf, 
Brussels, 2007, pp. 191-218; C. NAOME, Procédure «RX» : Le réexamen, par la Cour de justice, 
d’affaires ayant fait l’objet d’un pourvoi devant la Tribunal, in Journal de Droit européen, 2010, pp. 
104-109; A. TIZZANO, P. IANNUCCELLI, Premières applications de la procédure de «réexamen» 
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parties of the first instance proceedings), on the one side, immediately tells 
this procedural mechanism apart from its potentially similar ‘brother’, 
namely the procedure of review over decisions issued by the General 
Court when stating either on a preliminary reference or on an appeal 
brought against a decision adopted by the Civil Service Tribunal42. As a 
matter of fact, by virtue of Art. 62 of the Statute, the Court of Justice can 
be called to perform an exceptional review on the recalled General Court’s 
decisions but, differently than the filtering mechanism which makes the 
object of this paper, it is to the First Advocate General to trigger the 
review procedure and eventually submit their request to the Court. This 
seems to highlight a quite stark difference in the nature of the two 
procedural mechanisms at hand: while the review procedure was (and will 
probably still be) interpreted and applied as a ‘defensive tool’, only 
activated by the ECJ itself to protect the system from rogue and potentially 
dangerous interpretations by the General Court, the ‘filter’ over appeals is 
(aside from some caveat which will be brought up immediately below) an 
additional arrow into the individuals’ quiver to pursue their interests, and 
it can potentially serve, as such, as a developing push to the whole EU 
legal system, as well. This view seems to be comforted even by the 
difference that the review procedure and the filtering mechanism show 
over the conditions to be met for their successful activation43, notably the 
fact that Art. 58a (in principle) allows for the admissibility of an appeal 
even if it might potentially impact the ‘development’ of the EU legal order, 
while Art. 62 only mention, in somewhat of a more ‘protective’ way, the 
notions of “unity [and] consistency”. On the other side, the triggering role 
of the appellant within Art. 58a can be certainly regarded as coherent with: 
i) the rationale that’s been previously discussed herein, which justifies the 
essence of the mechanism as lying into the individual interests perspective; 
ii) the fact that this procedural tool provides for a preliminary admissibility 

 
devant la Cour de justice de l’Union européenne, in Diritto dell’Unione europea, 2010, pp. 681-705; 
K. LENAERTS, I. MASELIS, K. GUTMAN, EU Procedural Law, Oxford, 2014, pp. 658-664; 
R. ROUSSELOT, La procédure de réexamen en droit de l’Union européenne, in Cahiers de Droit 
européen, 2014, pp. 535-596.  

42 As it can clearly be understood by the scope of application of this provision, the 
review procedure is currently not operating, as both of the potential preconditions – the 
transferral of (at least part of) the competence on preliminary references to the General 
Court and the existence of a Civil Service Tribunal – are not met (anymore). However, it 
is worth noticing that the same amending proposal which intervenes on the filtering 
mechanism has also foreseen the transferral of some (strictly limited) competences over 
preliminary references to the General Court, meaning that the review procedure is set to 
be ‘revived’ in the near future. 

43 Which, with regards to the ‘filter’ on appeals, will be subject to a deeper analysis 
in the following section, in connection with the relevant Court’s case law; see below, 
section 4. 
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screening to be performed on appeal procedures which are, by their 
nature, the most important protection measure for individuals against an 
error on the interpretation or the application of EU law by the General 
Court, which may have caused injustice. Nevertheless, a broader look at 
the procedure’s structure reveals that the filtering mechanism might be 
not so ‘individuals-oriented’.  

First, as much as the applicant enjoys a relevant triggering role, they 
also are subject to strict procedural rules, which the Court’s case law makes 
all the stricter. As a matter of fact, the applicant is requested to submit – 
and, most importantly, prove – which part(s) of the General Court’s 
decision is vitiated by an error on points of law, which would be the 
reason(s) justifying the appeal and, all the more complicated, why the 
Court should consider the contested error as having a general relevance 
beyond the specific case which the applicant is a party of44. On top of that, 
all of this reasoning must be encapsulated in a discouragingly condensed 
7-pages-long request45, as deciding whether the appeal should be allowed 
to proceed shouldn’t charge the Court with such a burden that the 
workload-cutting purpose of the mechanism is put at stake. When 
applying these provisions, the Court has also been particularly strict, 
holding a consistent number of cases inadmissible not only when the 
applicant doesn’t submit the request on due time or infringes the 
prescribed formal requirements46, but when the judges consider that the 
party wasn’t able to fully and properly define the legal perimeter which the 
Court needs to perform its own scrutiny within, as well47. 

 
44 See Art. 170a(1) of the ECJ Rules of Procedure. 
45 See Art. 170a(2) of the ECJ Rules of Procedure. 
46 Court of Justice, order of the vice-president of July 12th 2019, case C-412/19 P, 

Pan v EUIPO, ECLI:EU:C:2019:616; Court of Justice, order of the vice-president of 
September 5th 2019, case C-499/19 P, Lupu v EUIPO, ECLI:EU:C:2019:683; Court of 
Justice, order of the vice-president of February 11th 2022, case C-610/21 P, Svenska 
Metallkompaniet v EUIPO, ECLI:EU:C:2022:107; Court of Justice, order of the vice-
president of February 11th 2022, case C-611/21 P, Bese v EUIPO, ECLI:EU:C:2022:108; 
Court of Justice, order of the vice-president of May 12th 2022, case C-300/22 P, Govern 
d’Andorra v EUIPO, not published. 

47 Court of Justice, October 10th 2019, case C-577/19 P, KID-Systeme v EUIPO, 
ECLI:EU:C:2019:854; Court of Justice, November 5th 2019, case C-622/19 P, Luz Saúde 
v EUIPO, ECLI:EU:C:2019:925; Court of Justice, December 5th 2019, case C-664/19 P, 
Agencja Wydawnicza Technopol v EUIPO, ECLI:EU:C:2019:1048; Court of Justice, July 6th 
2022, case C-253/22 P, Calrose Rice v EUIPO, ECLI:EU:C:2022:546. It is important, 
however, to highlight the fact that, while the cases mentioned in this footnote and in the 
previous one were all rejected as inadmissible, they actually are the result of two different 
procedures. The cases considered in the previous footnote have been declared 
inadmissible by order of the vice-president of the Court, who is the only permanent 
member of the ‘filtering’ chamber and enjoys the power to adopt such an order when the 
applicant’s request lacks even the most essential formal requirements and was not 
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Second (and arguably more relevant), the real core of the filtering 
mechanism is to be found in Art. 58a, third paragraph, of the Statute, 
which states that an appeal “shall be allowed to proceed, wholly or in part, 
[…] where it raises an issue that is significant with respect to the unity, 
consistency or development of Union law”, thus asking the Court to build 
its admissibility decisions onto purely general and systemic criteria. Indeed, 
one should never forget that many of the EU integration process’s 
milestone judgments originated from cases that didn’t appear, at a first 
glance, as impacting the whole EU legal order48. Arguably one of the major 
strengths of the Kirchberg judiciary, it was always for the Court to find a 
way to infer a general principle of law starting from a claim for the 
protection of a ‘mere’ individual interest. However, the phrasing of Art. 
58a of the Statute is quite clear in drawing the path for the appeals’ 
admissibility, which is to be founded only insofar as the appeal itself shows 
a detachment from the individual dimension which gave rise to it. 
 
4. …and the ECJ’s case law applying it 
 

The Court’s case law – which seems reluctant to identify stable 
notions to be continuously applied and is keener, instead, on assessing 

 
rectified. In this footnote, on the other hand, the mentioned cases have been decided by 
order of the chamber as a whole, judging on the admissibility of the appeal on the basis 
of more substantial requirements. The confusion generated by this procedural 
overlapping is more evident when the English version of the acts is taken into 
consideration, than it is with Italian and French versions, which carve a distinction 
between the different notions of ‘irricevibilità’ (or ‘irrécevabilité’) and ‘inammissibilità’ (or 
‘inadmissibilité’).  

48 See, as some examples, Court of Justice, February 20th 1979, case 120/78, Rewe v 
Bundesmonopolverwaltung für Branntwein, ECLI:EU:C:1979:42, where the Court made a 
history-making application of the ban of restrictions to commerce between Member 
States, a vital principle to the building of the single market; Court of Justice, April 10th 
1984, case 14/83, Von Colson and Kamann v Land Nordrhein-Westfalen, 
ECLI:EU:C:1984:153, stating the principle of the so-called ‘useful effect’ of EU 
directives; Court of Justice, April 23rd 1986, case 294/83, Parti écologiste “Les Verts” v 
European Parliament, ECLI:EU:C:1986:166, establishing the general possibility of legally 
challenging EU institutions’ binding acts; Court of Justice, Novemebr 13th 1990, case C-
106/89, Marleasing v Comercial International de Alimentación, ECLI:EU:C:1990:395, where 
the obligation of upholding an interpretation consistent with EU law was first cast upon 
national judges; Court of Justice, November 19th 1991, joint cases C-6/90 and C-9/90, 
Francovich and Bonifaci v Italia, ECLI:EU:C:1995:372, where the Court stated the need, as 
a corollary to the Treaties, of an action of liability against Member States, based on the 
infringement of EU law; Court of Justice, July 14th 1994, case C-91/92, Faccini Dori v 
Recreb, ECLI:EU:C:1994:292, prohibiting the operability of the so-called ‘horizontal 
direct effect’. 
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each appeal’s admissibility on a case-by-case basis49 – looks arguably even 
stricter than the text of the provision would require. 

As much as the Author undoubtedly agrees with the assumption that 
lawyers are clearly not mathematicians50, a first quantitative overview 
based on some quick numbers might, indeed, prove itself useful. As this 
manuscript is completed51, the filtering mechanism has been triggered 188 
times since its introduction, as this is the amount of appeal demands which 
have been caught into Art. 58a’s scope of application. Out of these 188 
demands, only 7 have been granted admissibility so far, already providing 
for the impression that the ECJ is upholding this procedural mechanism 
in a particularly strict way – although coherent with the initial premise that 
the main goal of the 2019 reform would be to alleviate the Court’s 
workload. Furthermore, a quick glance at the parties involved can suggest 
a few more considerations. All of the demanded appeals are included in 
the field of intellectual property, as 186 out of 188 concern judgments (or 
orders) adopted by the General Court when reviewing the decisions of 
EUIPO’s Boards of Appeal, and the remaining 2 concerned decisions by 
the CPVO’s Board52 – which, as it is well renown, deals with the subject 
matter of plants varieties, basically a branch of intellectual property. This 
undisputed thematic dominion is surely significant53, as it could spark 

 
49 This approach is probably induced by the phrasing of Art. 58a itself, which 

provides the general notions of “unity, consistency or development of Union law”, but 
refuses to substantially define them, therefore leaving it to the Court to establish, within 
every specific case, whether at least one of these notions can be applied or not. 

50 And the Author himself, given his almost total inability to process any kind of 
mathematics, is the first living proof of this very assumption. 

51 As previously recalled, the final draft is completed on March 31st 2024 which is, 
then, the ultimate time reference for the numbers reported herein. Furthermore, every 
statistic mentioned in this manuscript has been autonomously calculated by the Author 
based on the CJEU database, as they are not organically provided for in the Annual 
Reports on the Court’s activity. 

52 Court of Justice, September 16th 2019, case C-444/19 P, Kiku v CPVO, 
ECLI:EU:C:2019:746; Court of Justice, March 3rd 2020, case C-886/19 P, Pink Lady 
America v CPVO, ECLI:EU:C:2020:146. 

53 However, it is worth noting that, in the course of the publication process of this 
paper, this IP exclusiveness has been broken in Court of Justice, May 28th 2024, case C-
79/24 P, Cruelty Free Europe v ECHA, ECLI:EU:C:2024:430. In this case, the Court was 
asked to grant admissibility to an appeal brought within the domain of the European 
chemicals market, regulated by ECHA; see, for the judgment at first instance, General 
Court, November 22nd 2023, case T-656/20, Symrise v ECHA, ECLI:EU:T:2023:737. 
The appeal was not granted admissibility pursuant to Art. 58a of the Statute, but some 
interesting considerations can nevertheless be anticipated, especially on the conditions 
laid down for the admissibility to be granted (which are going to be better examined 
further on, in this same section). It is particularly apparent from the order that the pleas 
raised by the appellant were too narrow and case-related to satisfy the Court’s approach 
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attention on the IP law’s repeated potential to raise ‘constitutional’ 
questions related to the unity, consistency and development of EU law; 
however, the same data have to be balanced with the circumstance that IP 
law is stunningly dominant already at the first instance stage, being it a 
highly contentious domain, especially if compared to the other Agencies 
involved into the filtering mechanism’s scope of application54. To go even 

 
which, as it will be shortly shown, is extremely strict in asking for potentially general and 
horizontal implications for the appeal to get through the ‘filter’. However, speculations 
can be made over the fact that the specific controversy, notably in front of the General 
Court, had highlighted some potential to touch some deep chords of the EU legal order: 
specifically, the first instance proceedings revolved around i) the intertwined relationships 
between the REACH Regulation, on chemicals, and the cosmetics Regulation; and ii) the 
nature (either absolute or relative) of the prohibition of scientific tests on alive animals. 
This outline could suggest that, in future similar litigation, an appeal could well be centred 
on the coordination mechanisms between conflicting primary law sources, or on the 
definition of the application perimeter of general principles. It is therefore quite 
interesting, now that the ‘IP dam’ has been broken, to closely watch the coming 
developments in the ECJ case law on the matter. Finally, and from a more procedural 
standpoint, it is the case to highlight that the ECJ’s operative application of Artt. 170a 
and 170b of its Rules of Procedure seems not to have been gifted with the greatest clarity. 
Specifically, at paras 20-21 of the order at hand, the Court recalled that “an appeal allowed 
to proceed must contain all the information necessary to enable the Court to give a 
ruling”, and stated that “the appellant does not identify the paragraphs of the judgment 
under appeal which it seeks to call into question”. Further on in paras 21-22, however, 
the Court held that the appellant “merely states the consequences […] that would flow 
in general terms from the conclusions reached by the General Court” and “does not 
explain, even in a succinct manner, how the General Court’s assessments are vitiated by 
an error of law”. Now, while the first conclusions recalled here seem to fall into the scope 
of application of Art. 170a of the ECJ Rules of Procedure, which lays down the formal 
requirements for the application for leave to intervene to be received by the Court itself, 
the last ones relate more closely to Art. 170b thereof, which is concerned with the 
‘substantial’ assessment that the ECJ is called to perform to apply the filtering 
mechanism. The confusion arising from the mélange of these profiles is, indeed, not 
beneficial to a clear unfolding of the procedure in front of the Court, since Artt. 170a 
and 170b preside two different procedural outlines, and two different procedural 
outcomes – most importantly, with two very different roles of the vice-president of the 
Court. 

54 This extreme disproportion is also highlighted in M. F. ORZAN, Some Remarks on 
the First Applications of the Filtering of Certain Categories of Appeals before the Court of Justice, in 
European Intellectual Property Review, 2020, pp. 426-430. Some scholars tend to argue, from 
this disproportion, that extending filtering mechanism’s scope of application beyond the 
EUIPO BoAs is quite unreasonable, as it might preclude potential judicial innovation in 
fields where the need for filtering the Court’s workload is not justified; see, on this, L. 
DE LUCIA, New developments concerning Article 58a of the Statute of the Court of Justice of the 
European Union, cit. However, it is argued here (as already done above, fn 36) that the 
general coherence of the system seems to stand out as a somehow ‘higher’ value in this 
respect, thus justifying the imposition of the same procedural path to cases stemming out 
from all Boards of Appeal. This assumption can be even reinforced now that, as recalled 
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further, out of the 7 admitted appeals, 4 have been submitted by the 
concerned EU Office (always EUIPO, in these cases)55 and 3 by the 
individuals (typically, companies)56 affected by the General Court’s 
decision. This statistic might actually be more relevant than what appears 
at first sight, as in the early operational stages of this procedural tool some 
part of the legal scholarship had noted that the Court seemed to show a 
‘preference’ towards appeals submitted by the Agencies, and thus had 
inferred from this remark a stronger public nature of the filtering 
mechanism, clashing with the mainly private one of the appeal proceeding 
itself57. These considerations, albeit not neglectable, appear now to be less 
impactful, exactly because of the more equal approach shown by the latest 
ECJ case law, which seems to be becoming progressively more balanced 
to these regards. Finally, it is worth noting that: i) 2 out of the 7 admitted 
appeals have now got to a final judgment58, while the remaining 5 cases 
are still pending; ii) only one of these two judgments (the one deciding the 
KaiKai Company case, see the footnote above for reference) has been 
adopted by the Court in its grande chambre formation; iii) only 2 cases so far, 
a closed one59 and a pending one60, have been enriched by the advocate 
general’s opinion. Now, these circumstances create a ‘Mexican stand-off’ 
where, in full spaghetti western fashion, Art. 58a’s admissibility criteria, 
conditions justifying the use of the grand chamber and requirements for 
the intervention of the advocate general are facing themselves, clearly 

 
in the previous footnote, some other boards might start to provide more cases to the 
General Court’s registry. 

55 Court of Justice, December 10th 2021, case C-382/21 P, The KaiKai Company Jaeger 
Wichmann GbR, ECLI:EU:C:2021:1050; Court of Justice, April 7th 2022, case C-801/21 
P, EUIPO v Indo European Foods, ECLI:EU:C:2022:295; Court of Justice, November 16th 
2022, case C-337/22 P, EUIPO v Nowhere, ECLI:EU:C:2022:908; Court of Justice, July 
11th 2023, case C-93/23 P, EUIPO v Neoperl, ECLI:EU:C:2023:601. 

56 Court of Justice, January 30th 2023, case C-580/22 P, Bonnanwalt v EUIPO, 
ECLI:EU:C:2023:126; Court of Justice, April 18th 2023, case C-751/22 P, Shopify v 
EUIPO, ECLI:EU:C:2023:328; Court of Justice, May 8th 2023, case C-776/22 P, Studio 
Legale Ughi e Nunziante v EUIPO, ECLI:EU:C:2023:441. 

57 See, for a take on this position, P. IANNUCCELLI, L’ammissione preventiva delle 
impugnazioni contro le decisioni del Tribunale dell’Unione europea ex Art. 58-bis dello Statuto: una 
prima valutazione e le eventuali applicazioni future, in C. AMALFITANO, M. CONDINANZI (eds.), 
Il giudice dell’Unione europea alla ricerca di un assetto efficiente e (in)stabile: dall’incremento della 
composizione alla modifica delle competenze, Milan, 2022, pp. 117-141. 

58 Court of Justice, January 30th 2024, case C-580/22 P, Bonnanwalt v EUIPO, 
ECLI:EU:C:2024:101; Court of Justice, February 27th 2024, case C-382/21 P, The KaiKai 
Company Jaeger Wichmann GbR, ECLI:EU:C:2024:172. 

59 Court of Justice, opinion of advocate general Ćapeta, July 13th 2023, case C-
382/21 P, The KaiKai Company Jaeger Wichmann GbR, ECLI:EU:C:2023:576. 

60 Court of Justice, opinion of advocate general Szpunar, November 23th 2023, case 
C-801/21 P, EUIPO v Indo European Foods, ECLI:EU:C:2023:915. 
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calling for some reflections on how to coordinate these procedural law 
institutes. These last issues shall be further deepened after a more 
substantial analysis of the Court’s case law on the filtering mechanism, as 
that is the only way to fully appreciate how Luxembourg judges interpret 
and apply the ‘filter’ pursuant to Art. 58a of the Statute. 

Looking now from a qualitative standpoint at the (very few) appeals 
that have been granted admissibility61, it is to be noted that a case has been 
able to ‘survive’ the filtering mechanism insofar as the legal questions 
arising from it had the potential to not only go beyond the individual and 
specific dimension of the single appeal, but also to produce some kind of 
‘horizontal’ impact, affecting the whole EU legal order in its basic 
existence and functioning. For instance, in 4 out of the 7 admitted cases, 
this horizontal dimension was founded in the fact that the appealed 
General Court’s judgments risked affecting the relationship between the 
EU legal order and other ‘external’ provisions: in one of these cases62, this 
risk was entailed by the fact that the General Court’s interpretation had 
the (undesirable) potential to assign direct effect to the Paris Convention 
for the Protection of Industrial Property, thus violating the EU legislator’s 
and the Member States’s autonomy and independence; the other three 
appeals63, instead, were based on the effects produced by the UK’s 
withdrawal onto the survival of an individual’s subjective position64 which 
was pre-existent to Brexit itself, as this situation would potentially affect 
the principle of territoriality of European trademarks, on the one hand, 
and the relationships with the ‘not-member-anymore’ British legal order, 
on the other hand.  

The remaining cases that successfully went through the ‘filter’ show a 
slightly more sectorial (but also more interesting, to some extents) vision.  

The Studio Legale Ughi e Nunziante case and the Bonnanwalt case, on 
their side, marked the starting point of what could become a significative 
case law, as both of them have been deemed admissible based on 
questions concerning the conditions to be met by a lawyer in order to 

 
61 See the cases already cited in fn 56 and fn 57. 
62 In Court of Justice, December 10th 2021, case C-382/21 P, The KaiKai Company 

Jaeger Wichmann GbR, ECLI:EU:C:2021:1050. 
63 Court of Justice, April 7th 2022, case C-801/21 P, EUIPO v Indo European Foods, 

ECLI:EU:C:2022:295; Court of Justice, November 16th 2022, case C-337/22 P, EUIPO 
v Nowhere, ECLI:EU:C:2022:908; Court of Justice, April 18th 2023, case C-751/22 P, 
Shopify v EUIPO, ECLI:EU:C:2023:328. 

64 As, for instance, the rights deriving from a registration or from a declaration of 
nullity, in cases where these procedures were kickstarted referring (or opposing) to British 
trademarks; the question was, therefore, if the UK’s withdrawal ‘erased’, as well, the 
British trademarks that had previously justified either the registration or the nullity of the 
European ones. 
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independently and professionally represent a client in front of the EU 
judiciary itself65. The Court seems keen to consider that, whenever an 
appeal is based on this kind of issues, granting admissibility is necessary as 
the General Court’s interpretation might reverberate its effects on the 
whole spectrum of actions available in front of the CJEU, thus 
horizontally affecting the entire judicial activity66. This assumption, 
however, might spread some side effects even further away from the 
Kirchberg plateau, as none of the Agencies included in the filtering 
mechanism currently requires from the parties to be mandatorily 
represented by a qualified lawyer within the procedure in front of their 
Boards of Appeal67. Even if the Court’s case law on legal representation 
formally applies to the Luxembourg judges only, and not to the Boards of 
Appeal, the growing importance of these issues within Art. 58a’s 
perspective might then induce, in the future, some kind of (difficult) 
harmonization among the Boards’ Rules of Procedure. 

 
65 Albeit from slightly different perspectives. The Studio Legale Ughi e Nunziante case, 

as a matter of fact, originated from a discrepancy between the Italian legal representation 
regime and the one required by the EU courts, dealing then with the possibility for the 
applicant to regularise their position once involved into a procedure in front of the 
General Court. Concerning the Bonnanwalt case, the initial assumption of relevance 
rendered in the admissibility order has been confirmed in the final judgment as well, 
where the Court overturned the appealed decision considering it as affected by a 
misinterpretation of the legal representation regime. Moreover, the approach uphold by 
the Court seems to be quite conflicting with the well-established case law of the General 
Court on this subject, as the latter has always been rigorous in assessing potential risks to 
the lawyer’s independence when potentially subject to some forms of control by their 
own client; see, specifically on this last case, R. TORRESAN, Le ius postulandi (de nouveau) 
face au mécanisme de ‘filtrage’ des pourvois, entre exigences de cohérence et coordination procédurale, in 
Review of European Litigation, 1/2024. 

66 See as stated in para 29 of the Studio Legale Ughi e Nunziante order: “force est de relever 
qu’une telle question n’est pas liée à un domaine spécifique du droit de l’Union, mais concerne tout type 
de contentieux porté devant le Tribunal pour lequel est exigée la représentation par un avocat, au sens de 
l’Article 19, troisième alinéa, du statut de la Cour de justice de l’Union européenne”. The same line 
of argumentation can be found in para 21 of the Bonnanwalt order. 

67 Looking at the Rules of Procedure that each Board of Appeal set out for its own 
proceedings, this ‘softer’ approach over legal representation is evident, as all of them 
remit to the parties the choice to either hire a lawyer or to defend themselves (see, 
specifically, Art. 9 of ECHA’s RoP, Art. 18 of EASA’s RoP, Art. 12 of ACER’s RoP, 
Art. 9 of ERA’s RoP, Art. 5 of the SRB’s RoP and Art. 5 of the ESAs’ RoP). Even further, 
the Boards operating within EUIPO and CPVO explicitly allow a legal person to be 
represented by one of its employees, or by a subject somehow connected to the company 
itself (see Art. 119 of Regulation 2017/1001 of the European Parliament and of the 
Council of 14 June 2017 on the European Union trade mark, in OJ L 154, 16.06.2017, p. 
1 ff. and Art. 82 of Regulation 2100/94 of 27 July 1994 on Community plant variety 
rights, in OJ L 227, 1.09.1994, p. 1 ff.).  
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Last but not least, in the Neoperl case the first instance judgment had 
reviewed whether the sign which was sought to be registered was, at all, a 
sign of which a trademark may consist, despite the Boards of Appeal not 
having dealt with this profile and the parties not having discussed it within 
the action of annulment. While the General Court had stated that not 
performing this review would have infringed its mandate as part of the 
EU judiciary, the Court of Justice considered that performing it, instead, 
had pushed the judges’ activity beyond its jurisdiction and it risked 
producing systemic negative effects on the nature and scope of the 
General Court’s review over every Board of Appeal68. Hence, the general 
relevance of the appeal was recognised, founding its admissibility. 

All in all, in the last three aforementioned cases, the Court seems to 
have parted from the idea that ‘horizontal’ effects can only be found in 
situations impacting on the relationships between the EU legal order and 
other systems, maybe ushering some new highways for further judicial 
developments of the filtering mechanism. Despite these evolutions, it 
remains clear that the mechanism currently operating under Art. 58a of 
the Statute is, as tautological as it may sound, a filter that filters quite 
intensely. The Court’s approach looks actually so strict that some 
interpretative lines lead to the appeals’ inadmissibility with a certain degree 
of incoherence. For instance, the Luxembourg judges have repeatedly 
refused to recognise the existence of a risk “to the unity, consistency or 
development of Union law” where the appeal was founded on a 
divergence between the Court of Justice’s and the General Court’s case 
law, or within different decisions adopted by the General Court itself69. 
The same restrictive approach is also upheld when the party claims that 
their appeal should be admitted based on a ‘new’ point of law, meaning a 
legal question or principle which the Court has never had the opportunity 
to state on70. On other occasions, the appeal has been deemed inadmissible 

 
68 See para 34 of the related order, where the Court acknowledges “the cross-cutting 

nature of the issue of whether the General Court exceeded the established limits of its 
jurisdiction by de facto altering the decision of the Board of Appeal after examining a 
plea raised of its own motion”. 

69 Court of Justice, February 6th 2020, case C-858/19 P, NHS v EUIPO, 
ECLI:EU:C:2020:83; Court of Justice, February 13th 2020, case C-867/19 P, Conféderation 
Nationale du Crédit Mutuel v Crédit Mutuel Arkéa, ECLI:EU:C:2020:103; Court of Justice, 
January 17th 2022, case C-599/21 P, AM.VI. and Quinam v EUIPO, ECLI:EU:C:2022:32; 
Court of Justice, April 5th 2022, case C-784/21 P, Kappes v Sedus Stoll and EUIPO, 
ECLI:EU:C:2022:292. 

70 Court of Justice, October 24th 2019, case C-599/19 P, Rietze v EUIPO, 
ECLI:EU:C:2019:903; Court of Justice, November 19th 2019, case C-660/19 P, 
Nonnemacher v EUIPO, ECLI:EU:C:2019:996; Court of Justice, April 6th 2022, case C-
19/22 P, Sanford v EUIPO, ECLI:EU:C:2022:262; Court of Justice, June 15th 2022, causa 
C-120/22 P, Cyprus v EUIPO, ECLI:EU:C:2022:493. 

RICCARDO TORRESAN



151

FILTERING APPEALS OVER DECISIONS ORIGINALLY TAKEN BY BOARDS OF APPEAL 

 151 

notwithstanding the existence of different interpretations of the same 
provision (or principle) in different Member States. A good (and arguably 
overstretched) example of this trend is offered in the All Star case71, where 
the Court itself was able to acknowledge not only that several national 
legal orders provide for different interpretations of the notion of ‘well-
known fact’, but that these differences could put the EU law unity at stake, 
as well. Nevertheless, the judges stated the following: “s’il est vrai que des 
divergences entre les juridictions des États membres seraient susceptibles de compromettre 
l’unité de l’ordre juridique de l’Union, il n’en demeure pas moins que la procédure du 
renvoi préjudiciel […] a précisément pour but de garantir l’unité d’interprétation du 
droit de l’Union et de permettre ainsi d’assurer sa cohérence”72. 

When it comes to cases like the aforementioned ones, it appears that 
there might be some few good reasons to slightly soften the Court’s 
approach up. As far as (relevant) divergences within the CJEU’s case law 
are concerned, it seems like those could found the appeal’s admissibility at 
least with regards to the “consistency […] of Union law”, given that the 
Treaties themselves assign the mission of ensuring the uniform 
observance of EU law as exclusively carried out by the Luxembourg judges 
within their mandate73. As for the cases of different (and potentially 
conflicting) interpretations among Member States, the idea of 
safeguarding the unity of EU law by the preliminary ruling (instead of the 
filter mechanism on appeals) doesn’t seem completely satisfactory. It is 
clearly impossible to deny the essential role played by the preliminary 
ruling when it comes to ensuring uniformity of interpretation throughout 
the legal systems of all Member States. However, this relevance reaches its 
peak exactly in those situations where a direct action isn’t be available for 
any reason whatsoever, thus providing a tool that allows that dialogue 
between national judges and the CJEU which has been defined as a 
“keystone”74 to the whole system of judicial protection. On the other 
hand, once a direct action is not only available, but already pursued as well, 
the priority should be assigned to the procedural tools which apply 
specifically to this kind of actions, meaning that the mere existence of the 
preliminary ruling shouldn’t account to a reason for holding an appeal 

 
71 Court of Justice, September 30th 2019, case C-461/19 P, All Star v EUIPO, 

ECLI:EU:C:2019:797. 
72 See para 21 of the mentioned order. The order’s text is currently only available in 

French. 
73 Here, reference needs to be made to Art. 19 TEU, which enlists the Court of 

Justice of the European Union among EU institutions, broadly defines its structure and 
requires that it “shall ensure that in the interpretation and application of the Treaties the 
law is observed”. 

74 See Court of Justice, opinion of the Full Court of December 18th 2014, case 2/13, 
Adhésion de l’Union à la CEDH, ECLI:EU:C:2014:2454, para 176. 
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inadmissible, if the admissibility conditions are met. Hence, in a case where 
Art. 58a of the Statute is applicable over an appeal procedure, limiting or 
altering the filtering mechanism’s functioning by prioritizing the 
preliminary ruling risks putting the autonomy of the former (and of direct 
actions as a whole) at stake. 

Now that the Court’s understanding of Art. 58a of the Statute has 
been clarified on a substantial basis through the analysis of the relevant 
case law, it is possible to add some final procedural remarks. Specifically, 
some attention should be given to the only two appeals (to date) that have 
been closed with a final judgment after having been admitted through the 
‘filter’, as they have received two deeply different procedural treatments. 
On the one side, the Bonnanwalt case has been judged by a three-judges 
chamber and without the advocate general’s opinion, despite clearly 
having been considered important enough to survive Art. 58a; on the 
other side, the KaiKai Company case has piled up the ‘full prize’, having 
received advocate general Ćapeta·V opinion75 and a grand chamber 
judgment. These circumstances thus call for some reflections on how to 
coordinate the three procedural tools involved in the mentioned cases, 
namely the filtering mechanism, the advocate general’s opinion and the 
use of the grand chamber.  

A preliminary recall of the legal provision regulating these 
instruments might provide a useful guidance. As far as the opinion is 
concerned, it is well renown that in the last few years the Court has 
acquired, by reform of the Statute, the discretion to decide that a case 
“shall be determined without a submission from the [a]dvocate [g]eneral”, 
if said case “raises no new point of law”76. As for the choice of the formation 
jugeant, the ECJ’s Rules of Procedure state that a case shall be assigned to 
the grand chamber “in so far as the difficulty or importance of the case or 
particular circumstances are […] such as to require that”77. The ‘Mexican 
stand-off’ that has been previously anticipated in this same section lies 
here quite clearly, as the procedural path of an appeal might, indeed, lead 
it through three different tools, all of which basically evaluating the 
‘importance’ of the case, although each based on its own conditions. On 
the one hand, the requirements calling for the intervention of an advocate 
general look narrower than the ones foreseen in Art. 58a, as the existence 
of “new point[s] of law” is only one of the several (and potentially 
unlimited) scenarios that could lead to the successful overcoming of the 
‘filter’; however, it has already been highlighted that the Court seems pretty 
reluctant to grant admissibility to an appeal on the sole basis of a ‘new’ legal 

 
75 See above, fn 60, for references. 
76 See Art. 20(5) of the Statute. 
77 See Art. 60(1) of the ECJ’s Rules of Procedure. 
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issue. This means that the novelty of a point – which acts as the only basis 
for the advocate general to adopt their opinion – is neither a necessary 
condition, nor a sufficient one, to justify an appeal’s admissibility, at least 
insofar as the ECJ’s case law remain as rigid as it currently is. On the other 
hand, the grand chamber seems to be lying over requirements that are 
more closely aligned with the ones of Art. 58a, as it deals with the category 
of ‘importance’ which appears to be not so distant from the one of 
‘significance’. This assumption partially clashes, however, with the 
Bonnanwalt cases, the significance of which was apparently enough to be 
admitted, but not to be assigned to the grande chambre78. As it sounds 
incoherent that the thresholds relating to the two mechanisms are actually 
different, it is argued here that the Court will probably need to uphold a 
much frequent use of the grand chamber when judging an appeal that went 
through Art. 58a of the Statute – otherwise thoroughly explaining its 
reasons not to do so. 
 
5. A glance over the future: some potential further developments in 
an institutional perspective 
 

Within these first five years of ‘experimental’ application of Art. 58a 
of the Statute, it has already become clear that this mechanism had a 
relevant impact on the EU judicial system. This impact might not be fully 
appreciated by strictly quantitative indicators79, but it certainly is evident 
when it comes to a qualitative overview. Indeed, the filtering mechanism 
already pushed a general trend forward, which was already unravelling 
before its introduction, and which consists in the acquisition of a 
progressively greater importance by the General Court within the judicial 
architecture of the Union. Already before 2019, what started as a (narrowly 
specialised) first instance court had come closer and closer to work as the 

 
78 It is surely true that these two mechanisms intervene in two different moments 

of the procedure in front of the Court; however, both the assessment on the admissibility 
of the appeal and the choice of the formation are basically predictive evaluations, and 
they are largely based on the same knowledge of the case by the judges. Hence, a swifter 
coordination seems to be necessary, as proposed in the text. 

79 Although even statistics can be interpreted in different ways. It is true, as already 
highlighted (see the statistics cited above, in section 4), that Art. 58a of the Statute applied 
to 188 cases insofar, which is obviously not a major share of the Court’s register. 
However, it is worth recalling, first, that this procedural tool does not apply to every type 
of action the ECJ deals with, but only to the appeal procedures instead, which account 
on average for 20-30% of the gross number of cases received; second, that only 7 of 
those 188 cases have been granted admissibility, clearly revealing the impression of a 
filtering mechanism which is actually reaching its goals regarding the impact on the 
Court’s workload. 
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main fulcrum of the whole judicial system, bearing responsibility for the 
consistency and the development of each EU law sector’s case law, 
crafting the general principles which these sectors refer to and wielding 
what is usually the ‘last word’ on cases, given the fairly low number of 
both introduced appeals and successful appeals80. The Court of Justice, on 
its side, was progressively embracing its role as a constitutional court and 
focusing on the preliminary rulings in order to maintain a direct dialogue 
with national judges. Based on this scenario, Art. 58a of the Statute 
introduced the idea that appeals can also (and, arguably, should) be filtered 
and progressively removed from the Court of Justice’s core activity, thus 
widening the functional moat existing by the two Luxembourg courts. 
Now, the reform that’s about to enter into force, on the one side, is 
expanding the filtering mechanism towards its maximum potential over 
the Boards of Appeal but, on the other side, it is also inducing a strong 
detachment of Art. 58a from this previously exclusive ‘club’, applying it to 
arbitration clauses cases as well and therefore changing the whole 
mentality behind it81. These developments are calling for a gradual, but 
inevitable, expansion of this structure. 

A first step to consider could be to extend Art. 58a’s scope of 
application to another subject characterised by a strong degree of 
autonomy and a quite consistent workload generated on the CJEU over 
the years, namely the civil service cases. Looking back to the historical 
evolution of the EU judiciary, litigation between the Union and its agents 
has always worked as a leverage to reform and innovation. The creation 
of the Court of First Instance – today the General Court – was itself the 
result of long debates and negotiations originally generated by the need 
for more efficient ways of dealing with the relatively high number of 
actions brought by the Union’s servants82; so was the introduction, shortly 
after the Treaty of Nice, of the first (and only, until it existed) specialised 
court of the EU, the Civil Service Tribunal83; and the same can be said 

 
80 Each year, between 20 and 30% of the total decisions adopted by the General 

Court are appealed in front of the Court of Justice; out of these appeals, only 20 to 30% 
comes out as successful, leading to at least a partial annulment of the first instance 
judgment. The degree of consistency between the two Luxembourg courts, therefore, 
can be regarded as particularly high. Further references to these data can be found in the 
latest judicial statistics for the General Court 
(https://curia.europa.eu/jcms/upload/docs/application/pdf/2023-
03/stats_tribunal_2022_it.pdf) and for the Court of Justice 
(https://curia.europa.eu/jcms/upload/docs/application/pdf/2023-
03/stats_cour_2022_en.pdf). 

81 As already argued above, section 2 of this manuscript. 
82 See the contributions mentioned above, fn 1. 
83 See the contributions mentioned above, fn 2. 
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about the system of specialised chambers currently operating within the 
General Court, four out of the ten chambers of which act as recipients for 
civil service cases84. Once again, this litigation sector looks like a fitting 
candidate to expand the filtering mechanism on appeal procedures, given 
that: i) it is still quite impactful over the CJEU’s workload85; ii) it is 
relatively easy to isolate from the rest of the actions86, thus preserving a 
high threshold in legal certainty for both servants and EU institutions, 
Agencies or authorities; iii) it mainly revolves around strongly 
individualised demands by servants asking for a better protection of their 
own interests – frequently related to salaries, career advancements or 
working conditions – and, therefore, it is less likely to give rise to questions 
affecting the unity, consistency or development of the whole EU legal 
order87, especially in the restrictive interpretation endorsed by the Court 
and previously reported. Moreover, it seems like there wouldn’t be any 
institutional barrier to the inclusion of civil service cases into Art. 58a’s 
scope of application, not even considering the absence of an adjudication 
level prior to the Luxembourg courts. While some scholars have 
highlighted the need for some kind of interinstitutional commission as a 
body who would deliver a first decision over the controversy between the 
Union and its servant, then to be appealed in front of the General Court88, 

 
84 See the contributions mentioned above, fn 3. 
85 As for 2022 (the judicial statistics for 2023 have not been published yet), 904 

cases have been introduced in front of the General Court; 66 out of them (7,3%) 
concerned civil service matters. Consequently, the General Court closed in that same year 
858 cases, 103 of which (12%) were related to controversies between the EU and its 
agents. As an average, civil service cases in 2022 have registered a duration of 15,6 
months. For an attestation of these data, see the General Court’s 2022 judicial statistics, 
available at the following link: CURIA - Statistics concerning the judicial activity of the 
General Court (europa.eu). 

86 As a matter of fact, in order to confer a case to the civil service litigation sector, 
it is sufficient that the action itself is based on a contested violation of the Regulation 
(EEC, EURATOM, ECSC) 259/68 of the Council of 29 February 1968 laying down the 
Staff Regulations of Officials and the Conditions of Employment of Other Servants of 
the European Communities and instituting special measures temporarily applicable to 
officials of the Commission, in OJ L 56, 04.03.1968, p.1 ff. 

87 Although it must be recalled that in some peculiar occasions, some general legal 
questions were raised in civil service cases as well. A particularly spot-on example of this 
shall be found in Court of Justice, September 10th 2015, case C-417/14 RX-II, Missir 
Mamachi di Lusignano v Commission, ECLI:EU:C:2015:588, and in Court of Justice, 
judgment of March 26th 2020, joint cases C-542/18 RX-II and C-543/18 RX-II, Simpson 
v Council, ECLI:EU:C:2020:232, both of which were able to trigger the activation of the 
review procedure pursuant to Art. 256(2) TFEU, and Artt. 62, 62a and 62b of the Statute. 

88 For instance, an option of this kind is envisioned in P. IANNUCCELLI, L’ammissione 
preventiva delle impugnazioni contro le decisioni del Tribunale dell’Unione europea ex Art. 58-bis dello 
Statuto: una prima valutazione e le eventuali applicazioni future, in C. AMALFITANO, M. 
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it is argued here that this reform (for as legitimate as it would certainly be) 
is simply not necessary. As a matter of fact, the 2024 reform will already 
provide for the overcoming of that equation where appeals can be filtered 
only insofar as they are brought in cases that have seen the participation 
of a Board of Appeal (or of any other adjudication body). Hence, while 
the EU’s agents might understandably not want to give up on a stage 
where to seek protection of their rights, legally speaking there seems to be 
no room whatsoever to fear that applying Art. 58a to these cases would 
result in a violation of the Treaties89. 

 
CONDINANZI (eds.), cit., pp. 117-141, notably pp. 138-139. Here, the Author proposes 
the creation of an adjudication committee which could represent both the administrative 
authority responsible for the adoption of the contested act, and the individual servant 
who filed the action for annulment. This committee would lie as an intermediate step 
between the fully administrative review within the responsible authority, already provided 
for in Regulation 259/68, and the judicial protection offered in front of the General 
Court. 

89 If the goal is to preserve the high standards of protection offered to EU servants, 
while still preventing these cases to get to the ECJ too frequently, a better way to do so 
might rather be the reinforcement of a procedural tool the General Court already possess 
and inherited from the late Civil Service Tribunal. As a matter of fact, pursuant to Art. 
270 TFEU and Artt. 125a-125d of the General Court’s RoP, this jurisdiction is entrusted 
with powers related to the so-called ‘amicable settlement’ of civil service controversies, a 
peculiar procedure which allows the General Court to ‘examine the possibilities’ of 
settling the dispute by an agreement between the parties, thus excluding the need for the 
contentious procedure and for the adoption of a judgment. Art. 125a(2) specifically, 
states that the General Court “shall instruct the Judge-Rapporteur, assisted by the 
registrar, to seek the amicable settlement of a dispute”, with the possibility to trigger this 
mechanism “at all stages of the procedure”. The most interesting feature of this solution 
is the central role of the judge-rapporteur, who is directly in charge, by virtue of Art. 
125a(3) of the General Court’s RoP, of exploring any chance of agreement and enjoys 
incisive powers, towards the parties, to achieve this result. These powers include (but are 
not limited to) “invit[ing] the main parties to supply information [or] to produce 
documents […], invit[ing] to meetings the main parties’ representatives [or] the main 
parties themselves [and] hav[ing] contact with each of the main parties separately”. 
Statistics shows that this procedure is barely operational: since the General Court re-
acquired jurisdiction over this type of cases from the Civil Service Tribunal (dismissed in 
2016), the amicable settlement procedure has only been triggered 24 times. However, 
once triggered, a satisfactory agreement has been reached in 14 cases (58% of the total), 
showing a pretty good success rate of the procedure. It is argued here that a far more 
frequent use of this procedure and some minor structural changes could, indeed, foster 
a virtuous management of civil service cases, combined with the filtering mechanisms 
over appeals. The triggering of the recalled procedure could be made mandatory, for 
instance, by a slight reform of Art. 50a(2) of the Statute and of the relevant Rules of 
Procedure. In exchange, however, this would allow the General Court to achieve a swift 
treatment of these cases, as every outcome would essentially be a welcomed one: a 
successful amicable settlement would close the case in a quick and largely satisfactory 
way; an unsuccessful one would lead to a judgment, the appeal against which could 
legitimately be ‘filtered’ by Art. 58a of the Statute, thanks to the relevant contribution 
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Finally, looking even further, the moment will probably come in the 
(not so distant) future to consider applying Art. 58a to every appeal 
procedure, regardless of the concerned subject. As already discussed in 
this manuscript, the respective roles of the General Court and the Court 
of Justice are progressively polarizing towards a supreme (administrative) 
court, as for the former, and a constitutional court, as for the latter. This 
means that, while the General Court is more and more important as the 
judge for individuals’ claims and protection, the Court of Justice seems 
keen on loosening – although it should not lose completely – its contact 
with this kind of litigation, in order to focus on the institutional structure 
and development of the EU legal order as a whole. The filtering 
mechanism on appeal procedures seems, then, one of the most 
appropriate tools to regulate the relationships between the two 
Luxembourg courts in a way that will achieve an efficient administration 
of justice and, at the same time, will not sacrifice the high standards of 
protection of individuals’ rights and interests. From the point of view of 
EU primary law, the introduction of an all-in filtering mechanism should 
not be worrying as for the risk of violating the right to an effective judicial 
protection pursuant to Art. 47 CFREU. As noted above in section 2 of 
this paper, it is to be remembered that this provision clearly requires from 
the EU legal order to ensure a sufficient threshold of judicial protection 
to individuals, but it never asks (nor it has ever been interpreted as asking) 
that this threshold is embodied in a specific structure of the EU judiciary 
which entails a general right to appeal90. Thus, while the existence of an 

 
previously offered by the first instance judge-rapporteur. The strong role of the latter 
offers, in fact, the guarantee that the amicable settlement is not a mere private deal 
between the parties, but a procedure under the constant overview of the judicial authority 
and thus able to still ensure the necessary standards of protection: somehow, not so far 
from the rationale that first justified the introduction of the ‘filter’ over appeals. For some 
contributions from the legal scholarship on the procedure of amicable settlement of civil 
service cases, see J. S. SCHØNBERG, N. STOCKWELL, Juges, médiateurs ou négociateurs ? Le rôle 
du règlement amiable des conflits au sein des juridictions communautaires, in Revue trimestrielle de droit 
européen, 2003, pp. 415- 440; G. VANDERSANDEN, Le contentieux de la fonction publique de 
l'Union européenne : décision judiciaire ou règlement amiable ?, in Cahiers de droit européen, 2010, pp. 
569-585; S. GERVASONI, Le règlement amiable des litiges et les principes du procès administratif : 
questions/réponses sur les cinq premières années d'activité du Tribunal de la fonction publique de l'Union 
européenne, in Revue universelle des droits de l'homme, 2011, pp. 66-74; S. VAN RAEPENBUSCH, 
Quelques réflexions sur le règlement amiable des litiges portés devant le Tribunal de la fonction publique 
de l'Union européenne, in Revue des affaires européennes, 2013, pp. 291-298. 

90 As confirmed in the Court’s well-established case law; see, for instance, Court of 
Justice, July 28th 2011, case C-69/10, Samba Diouf, ECLI:EU:C:2011:524, para 69; Court 
of Justice, September 26th 2018, case C-175/17, Belastingdienst v Toeslagen (suspensory effect of 
the appeal), ECLI:EU:C:2018:776, paras 34-36; Court of Justice, July 29th 2019, case C-
654/17 P, Bayerische Motoren Werke v Commission and Freistaat Sachsen, 
ECLI:EU:C:2019:634, para 51. This interpretation is also consistent with the ECtHR case 
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appeal procedure can’t be completely eradicated if not by reforming Art. 
256 TFEU91, the corresponding right can certainly be limited without any 
reform of the Treaties, obviously insofar as the limitation is proportionate 
and necessary to satisfy other general objectives of the EU judicial system. 
In this perspective, the discussion is further fuelled by a fairly recent 
opinion of advocate general Ćapeta92, which seems particularly relevant 
(albeit not completely agreeable). In the context of the admissibility 
procedure pursuant to Art. 58a of the Statute, and seizing the opportunity 
to provide a first institutional vision of said provision, the advocate general 
basically argues that the filtering mechanism over appeals is not intended 
to constitute an added tool to safeguard the individuals’ rights and 
positions (especially not the right to appeal first instance decisions), but 
rather to satisfy general interest of the EU legal order as a whole; in this 
perspective, the advocate general compares Art. 58a to the mechanism 
known as certiorari, operating in front of the Supreme Court of the United 
States of America93. While the institutional vision of the EU filtering 
mechanism is to be shared, the comparison with its American counterpart 
feels, frankly, quite misplaced: similarities are certainly present, but the 

 
law, which is well established in not imposing any obligation to the States to set up some 
kind of appeal (or cassation) mechanism within their own judicial systems; see, for 
instance, ECtHR, judgment of September 6th 2005, case 61406/00, Gurepka v Ukraine, 
ECLI:CE:ECHR:2005:0906JUD006140600, para 51; ECtHR, judgment of April 8th 
2008, case 16741/04, 1urhan <ÖOPa] v Turkey, 
ECLI:CE:ECHR:2008:0408JUD001674104, para 21; ECtHR, decision of September 1st 
2015, case 23486/12, Doraldo Baúlde v Spain, 
ECLI:CE:ECHR:2015:0901DEC002348612, para 18. Moreover, when an appeal 
mechanism is set up, the ECtHR has hold that States enjoy enough discretion to provide 
procedural limitations to that appeal, insofar as these limitations won’t compromise the 
essential substance of the right to a fair trial, pursuant to Art. 6 ECHR; see ECtHR, 
judgment of July 26th 2007, case 35787/03, Walchli v France, 
ECLI:CE:ECHR:2007:0726JUD003578703, para 29; ECtHR, judgment of January 13th 
2011, case 44078/07, Evaggelou v Greece, ECLI:CE:ECHR:2011:0113JUD004407807, para 
23. 

91 This provision, as a matter of fact, states that decisions adopted by the General 
Court “may be subject to a right of appeal to the Court of Justice on points of law”. Even 
if the phrasing might be interpreted as the envision a mere possibility (as for the “may”), 
Art. 256 TFEU actually seems to be providing some kind of ‘constitutional shield’ to the 
existence of appeal procedures over the activity of the General Court. 

92 Court of Justice, Opinion of Advocate General Ćapeta, July 13th 2023, case C-
382/21 P, The KaiKai Company Jaeger Wichmann GbR, ECLI:EU:C:2023:576, paras 28-38. 

93 See, on the US Supreme Court and the writ of certiorari, S. CASSESE, Sulla diffusione 
nel mondo della giustizia costituzionale. Nuovi paradigmi per la comparazione giuridica, in Rivista 
trimestrale di diritto pubblico, 2016, pp. 993-1007; S. LIETO, Decisioni «processuali» e potere 
implicito della Corte Costituzionale di selezione delle questioni di costituzionalità, in Giurisprudenza 
costituzionale, 2016, pp. 841-868; C. DELGADO SUÁREZ, Sui modelli di Corti supreme e la revoca 
dei precedenti, in Rivista trimestrale di diritto e procedura civile, 2018, pp. 689-709. 
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certiorari is far more of a discretionary tool, allowing the Supreme Court to 
deliberately choose the cases that might have a general impact on the 
whole US legal order, by the so-called logic of ‘cherry picking’. This 
structure doesn’t seem to be totally adaptable to the EU judicial system, 
and tKe vieZV e[preVVed on tKiV coPpariVon Ey advocate general Ćapeta 
risk having an eccentric (not to say harmful) effect to the delicate balance 
thereof: most notably, it is argued here that the Court of Justice shouldn’t 
blindly follow the steps of its American ‘counterpart’ and abandon its role 
in delivering justice to individuals, being this function fundamental to 
foster evolutions of the whole EU legal order. 

The advantages of an all-in ‘filter’ over appeals need to be, in this 
respect, subject to a more complex, but also further-reaching, assessment.  

A generalised filtering mechanism could, on the one hand, offer the 
chance to sightly loosen the Court’s approach to the appeals’ admissibility. 
As a matter of fact, while applying Art. 58a on a greater number of cases 
(all appeal procedures), admissibility could become a slightly more 
frequent result, without impacting on the total number of appeals that the 
Court fully deals with over a year’s activity94. This would probably allow 
to provide a remedy to the areas of incoherence which have been 
previously highlighted in this analysis, hence granting admissibility to 
appeals based either on the existence of inconsistencies within the CJEU’s 
case law or on different interpretations enforced by different Member 
States. 

On the other hand, turning the filtering mechanism into the main 
valve between the General Court and the Court of Justice would empower 
both of their roles within the EU’s judicial system. The former would 
stand as the main (and, most frequently, last) judge to decide on actions 
brought by individuals, bearing full responsibility for the coherence of the 
EU legal order in its administrative nature and being subject to the Court’s 
review only in exceptional circumstances, which would call for a re-
orientation of general principles. The latter would instead have the 
opportunity to exercise both of its main functions, right because of the 
peculiar structure of Art. 58a: deciding which appeals should be 

 
94 This same idea is endorsed in D. P. DOMENICUCCI, La relazione prevista dall’Art. 3, 

par. 1, del regolamento 2015/2422 tra indagini retrospettive di bilancio dell’attività del Tribunale e 
analisi prospettiche di rilancio del suo ruolo nel contesto della nuova architettura giudiziaria dell’Unione 
europea, in C. AMALFITANO, M. CONDINANZI (eds.), Il giudice dell’Unione europea alla ricerca 
di una assento efficiente e (in)stabile: dall’incremento della composizione alla modifica delle competenze, 
Milan, 2022, pp. 39-77, notably p. 75. Actually, this Author seems positive that any kind 
of reform of the current filtering mechanism provided by Art. 58a of the Statute would 
be legitimate and compliant under the broad formulation of Art. 256 TFEU, which 
recognises the right to appeal “under the conditions and within the limits laid down by 
the Statute”, thus leaving relevant freedom to the latter. 
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considered admissible would account to a proper constitutional function, 
as it would be carried out by identifying which legal questions potentially 
affect the unity, consistency or development of the whole EU legal system; 
then, once selected the admissible appeals, the Court could still deal with 
these cases as a supreme court, correcting errors on points of law and 
looking for the ideal balance between the individuals’ need for justice, the 
administration’s need for efficiency and the EU legal order’s general 
interest in a uniform interpretation and application of its principles and 
provisions.
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